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Statement of Michael PERVAN
RFS-TAS-104

Name

Michael Pervan

Address

Level 7, 1 Franklin Street
Hobart in Tasmania

Position

Secretary, Department of Communities Tasmania

1.

This statement is made by me in response to RFS-TAS-104, issued on 2 August 2022 by
the President of the Commission of Inquiry into the Tasmanian Government’s
Responses to Child Sexual Abuse in Institutional Settings (the Commission), the
Honourable Marcia Neave AO.

2.

A reference in this statement to ‘the Department’ refers to the Tasmanian Government
department which is responsible for Ashley Youth Detention Centre (AYDC). As of
July 2022, this is the Department of Communities.

3.

As on previous occasions, I acknowledge the ongoing pain felt by survivors of child
sexual abuse and other forms of abuse that occurred at AYDC. I reiterate my apology
to each of them.

4.

At the outset, I provide the following contextual evidence which I consider necessary
to understand the evidence I give in this statement:
o The vast majority of the Secretary’s functions are delegated to a variety of different
officials within the youth justice system. It is these officials who undertake the
Secretary’s statutory functions, as is appropriate to the differing roles that I have
delegated those functions to. Where I have delegated a function to another official
within the youth justice system I do not also perform it. This is both because I do
not have the relevant expertise to perform many of these tasks and because one
individual cannot undertake all of those functions personally (in addition to the
functions that the Secretary has under other legislation).
o I am a public administrator and I take and act on advice. I do not have expertise in
youth justice and I rely on subject matter experts to advise me about what is good
and bad practice. Where concerns have been raised with me, or I myself have had
concerns, I have either asked to be briefed on an issue, or I have asked for an
independent internal review to occur (such as by SERT) or I have allocated budget
for a thorough report to be obtained from an external expert. I do not make my
own assessment of complex youth justice problems.
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o Since my appointment as Acting Secretary, the Department has not been successful
in being allocated the additional funds necessary to drive faster reforms of the
service.
o The constraints we operate within must be acknowledged as having a real impact on
the service we are able to provide. I do not recall a time when the levels of staff
with the necessary skills to support the transformation of the service. This is a
function of both available funding and our ability to recruit and retain staff with the
necessary skills. Since I became Acting Secretary, we have similarly not had staffing
numbers to support AYDC staff to undertake substantial periods of training away
from the workplace without leaving the Centre chronically understaffed. This is the
practical reality within which we operate given our budget, the location of the facility,
staff turnover levels, the difficulty of these jobs and the high levels of sick leave. It
also reflects the financial reality of our State with Government having to determine
funding from fixed revenues across intensely competing demands in health,
education, justice and so on.
o The Department’s understanding of trauma and the situation of young people who
are in detention has improved markedly in the years that I have been Acting
Secretary and then Secretary. We are always trying to improve, and there were
punitive and counter-therapeutic approaches that were acceptable at AYDC in the
past that simply are not now. Although child sexual abuse was never thought to be
acceptable, there is no doubt that a much more punitive approach was taken to
managing young people in detention, which allowed for what we now see as abusive
treatment to occur.
Safety of detainees
1

Does Ashley Youth Detention Centre presently provide a physically and
psychologically safe environment for detainees, having regard to its:
(a)

physical environment;

(b)

systems and processes;

(c)

qualifications, training and experience of Officials; and

(d)

staffing levels.

Please give reasons for your answer.
5.

Whilst I consider that AYDC provides a physically safe environment for detainees it is
my view that children can never be wholly psychologically “safe” in any detention facility.
My view is that the only psychologically safe place for a child is in a home with at least
one adult (of any kind) who cares for them.
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6.

I am advised by the officers responsible for the management and oversight of AYDC
that the Centre provides an environment that is physically and psychologically safer for
detainees than it has been at any point in the history of the facility. The change at AYDC
has been driven by senior staff, informed by expert advice from multiple independent
authorities including Heather Harker in 2015, Noetic in 2016 and the Australian
Childhood Foundation at multiple times up to and including 2020. These engagements
were authorised by me to provide the agency with independent and objective advice on
the extant service at the Centre and also to provide evidence based guidance to us on
priorities and reforms.

7.

The physical environment is contemporary and superior to similar facilities in other
Australian jurisdictions.

8.

The systems and processes have been fundamentally changed over the past 8 years in
line with the transformation of the service from a purely custodial facility to one placing
more and more emphasis on a therapeutic approach since the process began in 2014.
This has included:
o Investment in the AYDC to redevelop the infrastructure and to pivot to a more
therapeutic model of care. The new facilities at Ashley under the redevelopment
include:
•

softening of the entrance into the Centre with a new Gatehouse, visitors’
reception and secure entrance point with improved visitor/family spaces;

•

provision of step-down semi-independent living units which will encourage
and develop key life skills for the residents as they transition out of the
centre;

•

improvement of accommodation areas including de-escalation/self-regulation
sensory spaces and acoustics;

•

new professional visits, court videoconference and counselling areas;

•

new Creative arts/Music Room and:

•

new recreation yards off the main accommodation units which will also act
as key de-escalation spaces for residents when required.

o Along with the physical infrastructure, the work to ensure the practices and
procedures are therapeutic and trauma informed has included:
•

a new Learning and Development Framework to ensure all staff are trained
to deliver a therapeutic model of care at AYDC;

•

a Therapeutic Practice Framework describing the practice principles of how
services are delivered at AYDC; and

•

a review of all policies, procedures to ensure that they are contemporary and
fit for purpose. Those of most relevance to a therapeutic approach reviewed
since 2014, include the following policies:

•

“Use of Isolation”
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•

“Use of Physical Force”

•
•

“Suicide and Self Harm Prevention”

•

“Personal Searches of Young People’

•
•

“Behavioural Development Program”

“Use of Mechanical Restraints”

“Incident Reporting”.

o Over recent years we have established better safeguards and protections for young
people currently at Ashley including:
•

new CCTV technology which has increased accountability and safety for both
young people and staff;

•

a new personal searches policy was introduced in 2019 to ensure all personal
searches at the AYDC comply with the UN Convention on the Rights of the
Child.

o The Centre now has strong independent oversight mechanisms in place:
•

The Custodial Inspector, who was appointed in 2017, provides independent
statutory oversight of AYDC. This includes completing independent
inspections and reports relating to AYDC.

•

The Commissioner for Children and Young People (CCYP) also conducts
monthly visits and provides direct advocacy for young people at AYDC.

•

Young people can contact the CCYP directly with concerns they have in
relation to their care at AYDC and the CCYP can advocate with centre
management or the Department on their behalf.

•

The Centre also reports all critical incidents and follow up actions to both
the Custodial Inspector and the CCYP and each month provides AYDC
incident, isolation and search registers.

o Importantly, the CCYP has agreed to enhance her independent advocacy for young
people detained at Ashley during the period of transition.
9.

The qualifications of the staff there have also significantly changed over time, reflecting
the evolving model of care. Outside particular profession based roles requiring specific
qualifications and credentials, recruitment of staff has increasingly focussed on relevant
skills and abilities to work with young people undergoing remand or detention within a
trauma informed and therapeutic context rather than on specific credentials.

10.

Staffing levels have been a challenge from time to time due to many factors including
turnover, sick leave and staff being suspended from the workplace. This hampers our
ability to progress toward a fully therapeutic model of care. While additional resources
could enable staffing to a level that would allow us to have AYDC staff away from their
duties undertaking training, the reality is that we are unable to recruit and retain
sufficient workforce to fill existing staffing levels. As a consequence training occurs “in
service” (i.e. at work) and by necessity can only occur for limited periods of time.
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11.

Mr Chris Simcock, Executive Director Youth Justice Reform joined the Department
from interstate on Monday 8 August 2022. Chris brings with him a wealth of experience
in youth justice which includes the reform program of youth detention in the Northern
Territory following the Royal Commission into the Protection and Detention of
Children in the Northern Territory. Prior to this, Chris was a Director with the Royal
Commission into Institutional Responses to Child Sexual Abuse seconded from the
Australian Criminal Intelligence Commission.

12.

With regard to my assessment of the physical and psychological safety of young people
at AYDC, Mr Simcock advised me that after a site visit conducted on Thursday 11
August 2022, his initial comment is that the AYDC is a more child friendly environment
than some Youth Detention Centres in other jurisdictions within Australia (excluding
newly built and designed facilities). On meeting with the staff on shift, it was clear that
the workforce is dedicated to working with the young people who reside within the
facility, and focus on ensuring that the young people are safe. There is an obvious focus
on therapeutic service as opposed to a punitive model which is shared between other
service providers who operate within the centre.

2

The Commission has received information and evidence from a number of
detainees and former detainees of Ashley Youth Detention Centre which suggests
that there is, and remains, a long standing pattern of physical, psychological and
sexual abuse of detainees by some Officials at Ashley Youth Detention Centre.

13.

(a)

What are your reflections on how and why such a pattern of abuse could
have commenced and persisted at Ashley Youth Detention Centre?

(b)

What are your reflections on why many victims of abuse appear not to have
complained at the time of the alleged abuse?

With respect to (a) – it is clear that abuse has been alleged to have been perpetrated
against detainees by a group of Officers – that is a pattern of allegations. This suggests
that abuse may have occurred against those detainees. However I understand that the
Commission does not propose to investigate each of those allegations to make findings
that abuse did in fact occur in those individual cases. It is possible that abuse did not
occur with respect to particular instances. In the ED5 process the Department found
it very difficult to investigate these allegations to an acceptable standard because the
alleged subject of the abuse did not wish to participate and there was often no evidence
other than second hand allegations. I do not intend to suggest that the allegations are
not true but rather I cannot accept that a pattern has been established when no single
instance in the so-called pattern has ever been established. I do not feel able to rely on
a payout by the redress schemes alone because those schemes did not make contact
with alleged perpetrators, who had no knowledge that claims were being made against
them.
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14.

The suggestion of a “pattern of abuse” merely provides a sweeping news headline
generalisation when in my view the reality is far more complicated and nuanced. The
existence of various individual allegations of abuse, some of them based on very little
direct evidence, does not lead me to the conclusion that the system supports abuse.
During my time as Acting Secretary and as Secretary the predominant “pattern” I saw
was of Officers trying to do their best for detainees at AYDC while also trying to
personally manage a very difficult and under-resourced work environment. I did see
serious problems and very concerning issues, but I would not describe them as a pattern
of abuse.

15.

The difficulty in analysing and reflecting on the alleged “pattern of abuse” is the absence
of concrete as opposed to anecdotal evidence and particulars concerning the specific
dates, victims, and perpetrators. The information contained in applications for financial
compensation was very general, and those schemes understandably applied a relatively
low prima facie test. Even with those particulars, an administrative process under the
authorities I have delegated to me under the State Service Act 2000 would not provide
the detail to establish any pattern or its commencement or purported persistence. The
only investigative or review authority I have is derived from Employment Direction 5
concerning allegations of a breach of the Code of Conduct regarding current employees.
This mechanism is ill-suited to investigating patterns based on the kind of evidence that
was accepted by those redress schemes because it has a human resources focus that
insists that a conspicuously fair process be adopted with respect to allegations made
against employees.

16.

In my view, the only agency currently with the ability to evidence a “long standing
pattern” as described is Tasmania Police who would also require sufficient particulars
and details outside what is currently available to investigate what are very serious
criminal offences well beyond what can be addressed through a public service
disciplinary process. My preferred approach would be a joint agency process that
connects all government agencies working with children and Police and provides for
shared information and investigative and analytical processes supported by legislation.

17.

With respect to (b), this is an issue I have tried to overcome during my tenure but I
accept that significant psychological, cultural and practical barriers to complaining exist.
I can only speculate that the reasons are broadly the same as for all other survivors of
abuse – my understanding is that they are ashamed to reveal that the abuse happened
to them, frightened about what might happen (or how people might think of them) if
they disclose it and want to avoid having to “deal with” the incident again by discussing
it. Some of these barriers are being weakened as more victim/survivors speak out
publicly, which is dismantling the cultural shame that currently attaches to victimhood.

18.

Since becoming Acting Secretary and Secretary multiple additional avenues for victims
to complain have been established up to and including the Department providing its
own funding to the Commissioner for Children and Young People to base a member of
their staff at AYDC so that detainees and young people on remand can have direct
access to them for the purpose of making a complaint.
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Ashley Youth Detention Centre Reform
3

In September 2021 the Government announced that Ashley Youth Detention
Centre would be closed in 3 years and replaced with two new facilities
(replacement facilities). You have remained the Secretary responsible for youth
justice since that time and remain so as at the present time. As at July 2022:

(a)

what steps have been taken to develop the replacement facilities;

(b)

what steps have been taken to locate and train the replacement workforce;

(c)

what is the proposed plan for the current workforce at Ashley Youth Detention
Centre both in the transition period and after the closure of Ashley Youth
Detention Centre;

(d)

what steps have been taken more broadly in the youth justice portfolio to
reduce the number of children who require detention in a facility like Ashley
Youth Detention Centre; and

(e)

what steps have been taken in light of the impending Departmental restructure
to ensure that work on the replacement facilities is not delayed or affected by
that restructure?

19.

I will not be responsible for the new facilities as this will be the responsibility of the
Department of Education, Children and Young People from 1 October 2022. The
information below reflects my understanding, although I am not in control of these
processes.

20.

With respect to (a), an external agency, Noetic Solutions, has been contracted to deliver
a functional brief for the new centres. Noetic Solutions held a workshop with key
stakeholders on April 4 as part of development of the brief. The brief was due on due
on June 30 but has been delayed pending finalisation of the model of care. The Youth
Justice Reform Team has been researching models in other jurisdictions and the
Department has undertaken preliminary identification of possible sites for the new
facilities.

21.

With respect to (b), training for the workforce in the new facilities will depend on model
of care and site considerations which will occur once model, site and scale are known.
Considerations will include the competencies that will be required by that model.

22.

With respect to (c), there is no current plan. Staff are informed about the progress
towards the development of the new facilities and that transition will occur over time
with no immediate impact on anyone employed at the centre or providing contracted
services to it. Senior agency management attend the site regularly to ensure staff can
express their concerns. The development of a plan will be a priority for the new
Department of Education, Children and Young People following the transition of
Children, Youth and Families.
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23.

With respect to (d), a blueprint for reforming Youth Justice which expands the focus to
include prevention, early intervention, and diversion is currently in draft. While
responsibility for delivery of the Youth Justice Blueprint and tertiary youth justice
services rests with the Department of Communities Tasmania and the Minister for
Education, Children and Youth, DCT is a small player within the youth justice system.
Key influencers and decision makers sit outside DCT such as Tasmania Police and the
Courts, mental health and alcohol and drug services, Department of Education, the
Custodial Inspector, the Commissioner for Children and Young People and other
relevant non-government youth service providers. In order to achieve the desired aim
and move the youth justice system to a public health approach engagement,
commitment and action from these key influencers/decision makers who sit outside of
DCT is required. The establishment of the new Department of Education, Children and
Young People following the transition of Children, Youth and Families presents
opportunities in this regard.

24.

With respect to (e), work on the development of the new facilities has been ongoing.
The Youth Justice project team has been established and initial project work is
underway as outlined above. Transition discussions commenced with the Secretary of
the new agency to ensure a smooth handover and that the work of the reform team is
not disrupted.

4

In your statement in response to RFS-TAS-052, at paragraph 114, you state that
a reform team has been created and that an Executive Director of the team is
due to commence on 1 August 2022. Please provide further detail in relation to
the duties of the reform team and any proposed plans in the period prior, during
and post- closure of Ashley Youth Detention Centre.

25.

The Youth Justice Project Team has been established over the last six months. Initial
project work was completed by the Policy and Inter-governmental Unit within Children
Youth and Families.

26.

By March 2022 the project team was formally established with dedicated positions
resulting in 4 FTE. From 1 July 2022 a further two positions joined the Project Team
and these positions will have a dedicated focus on the infrastructure components
specific to the development of the new custodial facilities. The Executive Director,
Youth Justice Reform, Chris Simcock, started on 8 August 2022 taking the full project
team complement to 7 FTE.

27.

Statements of Duties for the positions within the Youth Justice Reform team are
attached at Annexure MP.4.001. In brief, the team roles are:
o Executive Director: responsible for strategic oversight, management and delivery of
projects associated with the Reforming Tasmania’s Youth Justice System project,
with prime responsibility for coordinating and managing associated high-level
activities, including responsibility for achieving milestones and delivering major
program and project outputs and outcomes (D22/12373).
o Executive Assistant: To provide administrative and executive support services within
the Executive Director’s office (D22/12372).
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o Manager: Direct and lead the formulation of strategies, plans, policies, systems and
processes for the development of evidence-based service delivery frameworks in
accordance with the Reforming Tasmania’s Youth Justice System project and relevant
legislation, Government policy, contemporary practice and quality guidelines
(D22/12362).
o Infrastructure Project Manager: Develop and deliver capital works and land
development projects (D22/12358).
o Infrastructure Project Officer: provide project support to the establishment of two
new custodial facilities as part of the Reforming Tasmania’s Youth Justice System
project (D22/12360).
o Project Manager Youth Justice Blueprint: Oversee the implementation of the Youth
Justice Blueprint, including working with key stakeholders to develop and deliver
detailed sub-project implementation plans (D22/12364).
o Practice Manager: Provide trauma informed practice guidance and professional
leadership in the development and implementation of the Reforming Tasmania’s
Youth Justice System project (D22/12361).
28.

To date a draft Project Plan, a draft Communications Plan, and a draft Stakeholder
Engagement Management Plan have been developed. A Steering Committee is being
established and will progress these plans.

Stand downs and disciplinary processes
5

Information provided to the Commission suggests that a significant number of
Officials were stood down just prior to or since the Commission was established
because of allegations made through the Claims of Abuse in State Care Program,
National Redress Scheme or in civil claims. At least some of those claims had been
made well before the date of the stand downs.

(a)

In your view, was the establishment of the Commission a factor in your decision
to stand down any of the Officials who have been stood down since November
2020?

(b)

What legal or other advice did you receive regarding the circumstances in which
a stand down of a current Official because of historical allegations would be
appropriate?

(c)

What factors did you consider were relevant to whether or not any particular
Official should be stood down?

(d)

Did you consider that the historical nature of allegations was a reason to not
stand down a particular Official or officials in general? You may wish to review
Annexure C: TDCT.0004.0018.0141 before you answer.

(e)

How have investigations into allegations made against Officials been prioritised?
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(f)

How many investigations have been concluded, and what has been the outcome
of those concluded investigations?

29.

At the outset I would like to make it clear that the Department has for many years had
its hands tied with respect to taking any disciplinary action in the employment context
based on information from redress schemes, for the reasons I will discuss below. That
situation changed prior to establishment of the Commission as a result of robust
discussions between a number of agencies, in particular the Departments of Health,
Education and Communities Tasmania with the Solicitor-General in response to a
tranche of redress applications implicating current employees. Soon after, the
Government announced that the related reviews and ED5 processes instigated by these
Department would be subsumed by the Commission of Inquiry. There is nothing sinister
in this – it reflects a historical moment when “something had to give” – and it is not
surprising that more than one thing did give at that time.

30.

With respect to (a), no. The establishment of the Commission of Inquiry was not a
factor in my decision to stand down any of the officials who have been stood down
since 2020.

31.

With respect to (b), advice was specific to each employee but included an assessment
of the redress claims and the extent to which on the basis of those statements a concern
could be raised for the safety of children in our care.

32.

Prior to November 2020, the Department was required to act in accordance with
advice from the Solicitor-General WCR Bale QC that without the participation of the
complainant, there was insufficient information in a state-based redress claim to provide
reasonable grounds to believe that a breach of the code may have occurred. This is
because Treasurer’s Instruction FC-17 [17.3] provides that the Crown must follow legal
advice provided by Law Officers of the Crown in relation to the lawfulness of any
proposed course of action by the Crown. In order for the Department to pursue
disciplinary action in relation to the allegations the complainant would therefore need
to be willing to participate, or at the very least make a statement under oath to augment
the information provided in the state-based redress schemes before we could take
action affecting any person’s employment. I was constrained by this requirement even
though I found it frustrating. I did not consider that I could challenge it given how clear
FC-17 is on the issue.

33.

A copy of this advice is attached at Annexure MP.5.001. I believe that legal privilege
may attach to this document. A copy of FC-17 is attached at Annexure MP.5.002.
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34.

With respect to (c), the advice provided by the Solicitor-General limited the actions I
could take against particular Officials based on the material submitted in financial redress
claims alone. I took advice from the Deputy Secretary Children, Youth and Families
with regard to the safety of young people at AYDC as well as advice from our People
and Culture team and internal legal advice. When the Solicitor-General reviewed the
position in November 2020, which resulted in the production of the I 5 December 2020
advice at TDCT.0004.0018.0028, that change enabled a change in our position and
several EDSs were commenced. I saw this as a very positive change in position as it
allowed me to take action where previously I was not able to act, notwithstanding I was
aware that employees had been named in redress claims.

35.

With respect to (d), my considerations were based primarily on the factors set out
above and on the information provided through financial redress claims. The historical
nature of the allegations was not a significant factor in my deliberations other than that
it made getting further concrete information about allegations more difficult to get,
when I was operating in compliance with the Solicitor-General's earlier advice.
TDCT.0004.0018.0141 documents my decision to take action, I did not rely upon the
historical nature of the allegations to decline to take action.

36.

With respect to (e), investigations have been prioritised very highly. On receipt of the
information from the NRS, our People and Culture team assess the information and
provide that assessment and recommendations to me as soon as practicable. I consider
them immediate! .

37.

6

Do you have any reflections regarding the approach taken in relation to Officials
who have been stood down since January 2019 in relation to allegations of child
sexual abuse or physical abuse, including:

(a)

whether concerning conduct of those Officials was identified in a timely way;

(b)

whether relevant State entities shared information appropriately and in a timely
way;

(c)

whether there was appropriate reporting;
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(d)

whether the responses to the alleged conduct was appropriate; and

(e)

what improvements have been or should be made.

38.

With respect to (a) the conduct was identified as soon as the Department received the
information from NRS applications. The Department responded to that information
immediately it was received. It was identified in a timely way.

39.

With respect to (b), I believe so.

40.

With respect to (c), I believe so.

41.

With respect to (d), I believe the State Service responses were appropriate. I believe
other responses, e.g. Police, were hampered by a lack of particulars and participating
victims.

42.

With respect to (e), I believe we have exhausted the potential for the extant State
Service legal framework to support responses to allegations of child sexual abuse.
Consideration needs to be given to exploring safer victim reporting and potentially joint
agency investigative processes. These processes should not be via the human resources
process that I have had to use to date - the EDS process - which has a focus on the
employment relationship and gives primacy to natural justice for the employee. In that
context the employee is considered to be in the weaker position and in need of
protection from the employer - the presumption in favour of protecting the employee
in these processes is not well-suited as a tool to protect children from harm by
employees. My preferred approach is described in my response to Question 2(a).

7

In your statement in response to RFS-TAS-018 you stated at paragraph 226 that
employees are directed to remain away from the workplace while a preliminary
investigation is conducted into allegations of child sexual abuse. Information
available to the Commission suggests that on a number of occasions Officials may
have remained at work for months a~er allegations were initially raised and a~er
a view should have been formed that the Official ought to be stood down: see for
instance Annexure D: TDCT.0004.0023.0053 and TDCT.0004.0023.0054 in
relation to
and Annexure E: TDCT.0004.0023.0028,
TDCT.0004.0023.0027 and TDCT.0004.0023.0018 in relation to -

(a)

(b)

-

Are you confident that Officials were directed to remain away from work in all
cases where allegations of child sexual abuse were raised?
Where no direction to remain away from the workplace was given, what steps
were taken to ensure the safety of children at Ashley Youth Detention Centre?
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43.

No. I was advised by the People and Culture Division that the employees named above
were initially moved to roles that had no direct contact with young people. Following
the change in advice from the Solicitor-General with regard to allegations of sexual
abuse raised in redress applications the Department has been able to move much faster
to direct staff to remain away from work while a full investigation into the allegations is
conducted. In these instances the period of time taken between allegations emerging
and EDS and ED4 action commencing is attributable to discussions between our agency,
and others, and the Solicitor-General that resulted in a revision of the 2007 advice.

44.

From 2020 agency processes have improved substantially such that any instance where
allegations of sexual abuse are raised quickly results in a departure from the workplace.
In instances where the complaint does not pertain to sexual abuse steps have been
taken by Centre management that include reassignment to duties that have no direct
contact with young people or other measures to ensure that the employer is never
alone with a young person.

8

Are there any allegations of child sexual abuse or physical abuse being made
against any current Officials at Ashley Youth Detention Centre (whatever the
source of the allegation or your view of its reliability)? What steps have you taken
to satisfy yourself of your answer to this paragraph?

45.

On Saturday 30 July 2022, Communities Tasmania received notification from Tasmania
Police of allegations relating to AYDC employees (Attached at Annexure MP.8.00 I).
This information was provided by the Commission of Inquiry to Tasmania Police. The
allegations relate to 12 current employees and three former employees of AYDC. The
allegations are mostly of physical assault, with some being sexual assault and/or rape.
Only three former AYDC residents are referenced by name in the allegations. In all
other allegations the name of the former A YDC resident is not provided.

46.

Immediate action was taken to review the allegations and to assess whether there was
any immediate risk to children and to determine if any employees should be removed
from the workplace. This included:

47.

o

Identifying which of the alleged perpetrators were current employees (and if so,
whether they were suspended on ED4, absent from work on leave, rostered to
work) or former employees. It was noted that the only employees rostered to work
were in roles where duties are focused on management/ administrative tasks instead
of direct contact with the residents therefore it was considered this was a lower
risk.

o

Seeking confirmation from Tasmania Police as to whether they had any further
details. Tasmania Police confirmed on Monday I August 2022 that they had no
further information.

It has been identified that in relation to the three allegations where the name of the
former AYDC resident is provided:
o

One allegation is against. (former employee) and- (current employee but
subject to an EDS investigation and suspended from work under ED4).
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48.

•

o

One allegation is against.who is a former employee.
is no longer permitted to act as a foster carer.

is also a foster carer but

o

One allegation is against .(former employee)III (current employee but subject
to an EDS investigation and suspended from work under ED4) and (former
employee).

All allegations were reviewed by our People and Culture team and were independently
review by a senior officer from the Department of Education on Saturday 30 and Sunday
3 I July to determine the extent to which allegations were actionable. A written
assessment was provided to me and considered by me on Sunday 31 July. A follow-up
discussion was also held with Police on I August to determine whether they had any
additional information to add to/support the allegations.

9

If any such allegations have been made about current Officials at Ashley Youth
Detention Centre:

(a)

When did you become aware of these allegations?

(b)

What steps have been taken in relation to these allegations?

(c)

When were these steps taken?

49.

See the answer to Question 8 above. The following steps have been taken:
o

Business continuity planning to mitigate the operational impacts to AYDC if
employees are required to be removed from the workplace occurred from 31 July
2022.

o

Preliminary assessments of the allegations were undertaken from I August 2022 by
a senior officer from another agency to ensure objectivity. The assessments included
reviewing incident reports and detainee files, and to date have not identified any
information that would require the removal of any employees from the workplace.
The Department is continuing with the preliminary investigation work.

o

Subsequently and up to the date of this statement, the Department has received
several more notices of this nature from the Commission. All are being responded
to in the same fashion. No other reports have been received via the ARL or direct
to the Secretary.

IO

The Commission is aware of at least two stand downs occurring in the very
recent past.

(a)

What are the circumstances of those stand downs?

(b)

What arrangements are in place to investigate those Officials?

SO.

The last two employees to be suspended with pay in accordance with Employment
Direction 4 (noting that this is not my choice because I do not have any power to
suspend without pay) are:
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o

. An investigation under EDS commenced on 5 May 2022. The
suspension with pay under ED4 also commenced on 5 May 2022.

o Carsen
People and Culture prepared a Minute for the Head of Agency
regarding allegations that had been received a g a i n s t - and recommended
commencing an EDS investigation. Subsequently P&C were advised on 2 6 ~
t h a t - was suffering from a
condition. At the timelillililllllll
was already absent from the workplace on personal leave since
2021.
P&C inquired about his medical condition for the purpose of understanding the
potential risk of providing notice of commencement of investigation. This included
requesting that he provide a report from his medical practitioner with details of his
condition. On 2022 he advised the Department of his
resignation effective
2022.
5 I.

No other employees in the recent past that have been removed from the workplace or
asked / directed to perform alternative duties due to allegations of abuse against
residents of AYDC.

The Ashley Youth Detention Centre Culture
II

What is your understanding of the philosophy underpinning the way children
detained at Ashley Youth Detention Centre are to be treated?

52.

The philosophy underpinning the way children detained at AYDC are to be treated has
evolved significantly while I have been Acting Secretary and then Secretary. Whereas
the approach was previously focussed on security, control, and punishment the
philosophy is now focussed on providing children with a therapeutic, safe and secure
environment. I am not an expert in youth justice and cannot take credit for this change
- this change in philosophy is directly attributable to the influence of external experts
retained by me when I wanted to know what to do to improve things and new senior
staff appointed, in particular Pam Honan and Mandy Clarke.

53.

The AYDC Practice Framework outlines the fundamental values and principles which
guide AYDC's therapeutic work. A copy of the Practice Framework is attached at
Annexure MP.11.0 I.

54.

Consistent with the Youth Justice Act 1997, AYDC has three broad objectives:
o

To provide a therapeutic, safe and secure environment for young people.

o

To contribute to community safety and confidence.

o

To provide opportunities for the rehabilitation and reintegration of young offenders.
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55.

In my view there is an inherent tension in the above objectives, to the extent that
therapeutic and rehabilitative practices may sometimes reduce security, physical safety
or community safety, and choices need to be made in particular instances about which
objective is to be favoured. For instance, any form of socialisation between detainees
carries inherent risks because they are a traumatised and unpredictable cohort of young
people many of whom have very poor interpersonal skills. However not allowing
detainees to socialise with other detainees – keeping them in isolation – is not only
unlawful it is inhumane. This is just one example of the impossibility of achieving
perfection in this environment – not all of these goals can be realised to their fullest
extent all of the time. The same is true of the principles outlined below.

56.

AYDC uses a strengths-based approach to build relationships that foster felt safety,
communication, respect and achievement of goals resulting in healthy young people and
staff. This is done through modelling pro social behaviour, accountability, active listening,
play, problem solving, recreational learning, recovery, restorative practices, resource
building and wellbeing.

57.

The AYDC practice framework contains the following principles:
o We are mindful of how experiences can impact everyone differently and that we
each have unique perspectives and needs.
o We build healthy and positive relationships and provide experiences that support
the development of new brain and body connections resulting in positive behaviours.
o We create an environment where everyone can feel safe, secure and listened to by
modelling empathy, trust, respect and regulation.
o We are committed to giving young people a voice in decisions that affect them and
encouraging them to participate in learning opportunities and skill development.
o We provide opportunities for young people, their families and communities to
connect and support to heal and strengthen relationships.
o We acknowledge young people’s identity and culture and provide opportunities to
maintain connections to culture, to tell their stories and to share their culture in a
safe environment.
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At the time you first assumed a role as Acting Secretary for the Department, were
you made aware of any concerns about how children were being treated at Ashley
Youth Detention Centre? If so, what were those concerns, who told you about
them and what (if any) action did you take?
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58.

Not when I started in March 2014 - concerns about AYDC were not raised with me
for some time. Concerns with the quality of the service at AYDC were first raised with
me in 20 I 5 by then Deputy Secretary Tony Kemp and that led to the engagement of
Heather Harker. Ms Harker provided her review to us June 2015. It described many
shortcomings of the service from a therapeutic perspective and accurately characterised
the service as custodial not therapeutic. Ms Harker did not raise any risk of sexual
abuse in the review report submitted to me. As a result of the Harker review, the
Minister was briefed, and Noetic engaged to develop options for reform directions for
AYDC. The Government did not take up the recommendations of the Noetic report,
many of which required significant funding increases.
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During the time you have held a role as Acting Secretary or Secretary of the
Department, have you had concerns about how children were being treated by
Officials (including youth workers)? If so, what were those concerns, and what (if
any) action did you take?

60.

Since coming into my role I had general concerns regarding the treatment of young
people at A YDC related to their well being and safety. Although I cannot now recall
every specific concern that I had, examples of these concerns are negative (bordering
on abusive) comments being made by Youth Workers to young people, and a general
lack of engagement with young people in the Centre beyond purely custodial
interactions. In discussion with the then Deputy Secretary Tony Kemp it was
determined that we would engage Ms Heather Harker the former Deputy
Commissioner for Corrective Service in Western Australia to review and report on
the culture and practice at AYDC and to provide recommendations for improvement
of the service. Ms Harker reported in June 2015. Her recommendations were accepted
and implementation began focussing on the delivery of ongoing training surrounding risk
management and nonviolent crisis intervention. The detainee complaint process was
also strengthened.

61.

Noting Ms Harker's finding that the "current design and environment at Ashley" was
outdated, the Department commissioned an options paper into the youth detention
system from Noetic Group in 2016 with additional funding from the Government of
$300,000. Noetic concluded their work in 2016 and we submitted their report to
Government for their consideration.
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62.

I also had regular and frequent discussions with the last 3 Commissioners for Children
and Young People who have raised concerns with the conduct of AYDC staff albeit that
none of the Commissioners ever raised sexual abuse allegations with me until more
recently. These more general concerns were triggers for the Harker, Noetic and
Australian Childhood Foundation work and the program of reform that we have
implemented at AYDC over the past 8 years. As stated previously, the issue of child
sexual abuse allegations against current employees was not raised with me until late
2019.
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During the time you have held a role as Acting Secretary or Secretary of the
Department have you had concerns about the way Ashley Youth Detention
Centre was being managed by its senior management? If so, what were those
concerns, and what (if any) action did you take?

63.

Please see my answers to Questions I and 13.

64.

I would add that the turnover of staff from the Deputy Secretary to the AYDC Centre
Manager and staff within over the last 8 years has made it challenging to maintain the
momentum of change and reform.

15

How would you describe the present workplace culture at Ashley Youth
Detention Centre? Have you observed that culture change over the time you have
been the Acting Secretary or Secretary?

65.

Please see my answer to Question I and the reflection of Mr Simcock, whose opinion
has informed my current views that the culture at AYDC has distinctly improved and is
more therapeutic and less punitive than when I started in the role. I would describe
the present workplace culture as being in disarray or in flux, because of the current
uncertainties and the high staff turnover. In my view there is not currently a
homogenous workplace culture at AYDC.
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What do you consider to be the main challenges and operational pressures
confronting those who manage and work at Ashley Youth Detention Centre
generally?

66.

Ashley has always been challenged by its location and history with regard to its origins
as a custodial centre. Over time few young people have been sentenced to periods of
detention at Ashley but as the numbers have decreased the complexity and challenges
presented to staff by the young people has increased substantially. This leads to higher
staff turnover and greater training and development needs.

67.

Currently, the main pressures on A YDC from my perspective stem from the impact of
COVID 19, the significant number of staff unavailable to attend the workplace and the
increasing complexity and volatility of young people being remanded or detained by the
Courts to the Centre.
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68.

There is no doubt that the current negative media reporting on AYDC as well as its
known future are hampering our efforts to recruit new staff. The current Provisional
Improvement Notice and multiple Safety Reporting and Learning System reports
reference a recent 60 Minutes feature story and the impact that story has had on the
lives and wellbeing of staff and their families – even those new to Tasmania. More
recently, the facility at AYDC has been characterised by Counsel Assisting in public
opening statements about the Centre as “the monster”. Having their workplace
characterised in this way has a shocking impact on staff and I am aware a number of our
best staff will soon be leaving us as a result of the recent focus on AYDC in the media.
I think that those that can find other jobs will do so, leaving behind only those who
cannot obtain work elsewhere. This is the primary challenge for AYDC in the years
before it is decommissioned.
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Please review Annexure F: Ashley Youth Detention Centre Discovery Report
DCT.0004.0011.3684 (Report). The Report contains a large number of significant
findings about the culture and knowledge base of Officials at Ashley Youth
Detention Centre.

(a)

Did the findings surprise you? Please explain your answer.

(b)

Did the findings concern you? Please explain your answer.

(c)

What action did you take on first receiving the Report?

(d)

What actions have been taken since April 2020 to address the issues identified
in the Report?

(e)

What are your reflections on why, as at April 2020, the culture at Ashley Youth
Detention Centre was as the Report describes?

(f)

What are your reflections on why, as at April 2020, there was such a poor level
of knowledge and implementation of a therapeutic model of practice amongst
Ashley Youth Detention Centre Officials?

(g)

Has the situation improved as at July 2022? Please explain your answer,
including by reference to the Ashley Youth Detention Centre Practice
Framework and the extent to which it has been adopted and embedded in
practice.

69.

This report was presented to the Deputy Secretary at the height of the local COVID
19 lockdown. I had not seen the full report prior to this RFS. Notwithstanding that, as
stated in my response to Question 1 and elsewhere, the commissioning of reports such
as this are authorised by me and are an essential part of assessing our services and
planning action to improve them.

70.

I accept and support the findings of this report.
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71.

I have also recently commenced a further engagement with the Australian Childhood
Foundation to assess where we are as at August 2022 compared to the service they
encountered in April 2020.

72.

As I was not directly involved in the commissioning, receipt of or taking action on the
report I am not aware of the precise way in which the report was considered and its
findings and recommendations integrated into ongoing improvements at AYDC. I am
aware that the report was considered by Pam Honan and key elements incorporated
into the development of the AYDC Practice Framework.

73.

With regard to (g) I would refer you to my response to Question I, noting that I do
consider that the situation has improved.

18

Your response to RFS-TAS-052 details a number of new initiatives introduced in
the very recent past and since the establishment of the Commission, to improve
practices at Ashley Youth Detention Centre, including the Ashley Youth
Detention Centre Practice Framework. However, the Commission is aware of
multiple initiatives and reforms over the Relevant Period. The Commission may
find that none of those initiatives and reforms have been successful in establishing
and embedding a therapeutic response at Ashley Youth Detention Centre.

(a)

Why do you think previous initiatives such as Ashley+ have failed?

(b)

What steps are being taken to ensure that the new initiatives do not fail?

(c)

To the extent that the failure is attributable to gaps in the skills and capacities
of Officials, how will those gaps be remedied?

74.

With respect to (a), I don't believe they have failed. I would say that they have had
varying degrees of success. To determine why that is would require independent
research. My reflection is that while our reform efforts have been guided by
independent experts, a more effective implementation strategy would have been to
codesign those reforms with the staff as is seen in successful health service reform
initiatives and in the way Pam Honan has lead the development of the AYDC Practice
Framework.

75.

With respect to (b), the new Youth Justice blueprint, the development of a new model
of care, the appointment of the new Executive Director Youth ustice Reform and the
new Youth Justice Reform Steering Committee chaired by
are all steps
we have taken to ensure successful change.

76.

With respect to (c), please see my answer to (a) and (b) above.

The Ashley Youth Detention Centre Workforce
19

Your answers to RFS-TAS-052 indicate that there are no mandatory educational
or experiential pre-requisites for the roles of Director, Youth and Family Violence
Services, Manager, Custodial Youth Justice, Assistant Manager, Ashley Youth
Detention Centre or any other role in the operational arm of Ashley Youth
Detention Centre including the important front line role of youth worker.
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(a)

Having regard to the nature of those roles, why is this the case?

(b)

Are there plans to review this situation?

(c)

Are you aware of information suggesting that the literacy levels of some current
and former Ashley Youth Detention Centre Officials is poor, to the extent that
some are unable to read and write to the standard necessary to understand
policy documentation or make appropriate records as required of them under
the Standard Operating Procedures? What action is being taken to address this?

77.

Before answering these questions it must be acknowledged that the AYDC workforce
are expected to perform very difficult work, many in roles that require them to patiently
care for and manage young people who are often difficult to engage with. The profile
of detainees at AYDC is far more complex than ever before. On any one day a youth
worker might be verbally abused, physically assaulted or challenged to ensure that every
detainee gets their necessary entitlements to education, socialisation and exercise while
ensuring this sometimes violent cohort do not hurt each other or staff.

78.

My general observation is that personal aptitude for the task is more important to some
of these roles than particular educational pre-requisites. Having said that, I accept that
historically the AYDC has not always been staffed by people with that personal aptitude.

79.

With respect to (a), it is a matter of State Service policy not to require specific
educational credentials unless these are required for professional registration. If we
were to introduce specific educational credentials for these roles I do not think we
would be able to fill those positions at all given the recruitment difficulties we are facing.
Our current recruitment process for most roles at AYDC focusses on the skills and
attributes of people for specific roles. There is no professional registration or nationally
accredited credential for “youth worker”. That said, our recruitment over the last 8
years has moved increasingly from considering the skills of applicants for the custodial
setting to skills, experience and credentials in the broadest sense to carry out roles with
a therapeutic and trauma informed focus in a custodial setting.

80.

With respect to (b), the roles of all staff in custodial youth justice will be reviewed as
part of the development of the new model of care for the facilities that are to supersede
AYDC
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81.

With respect to (c), following a complaint from a resident regarding unreasonable use
of force at AYDC in 2018, the Ombudsman provided Communities Tasmania with a
preliminary report on his investigation. In his report, the Ombudsman made
recommendations regarding future assessments of staff involving complaints of
excessive use of force. The Ombudsman’s report also noted other issues which should
be considered by Communities Tasmania as potential barriers to developing and
implementing the AYDC Therapeutic model of care (led by the Australian Childhood
Foundation). This included a suggestion of low levels of literacy amongst some AYDC
staff members. The Ombudsman recommended a review of staff literacy levels and
remedial action taken if necessary. In response we have made adjustments to the
literacy requirements for new staff. However, we have not been able to introduce
remedial literacy training for staff because the limited training budget is required for
training that supports the trauma informed therapeutic model of care.

20

During your various times as Acting Secretary or Secretary of the Department,
have issues arisen about staffing levels and whether there were sufficient qualified
Officials on duty to meet the needs of detainees?

82.

Yes issues have arisen about both these things while I have been in the role. Budgetary
considerations always set parameters on what is possible.

21

If so, how have such issues been managed? What role have you played in that
management?

83.

These issues have been managed by AYDC operational management in a highly
consultative and collaborative way with the staff and relevant unions. AYDC
management are supported in these discussions with the DCT People and Culture team
and in particular by our WorkSafe experts. I have been briefed by management and
where necessary have approved additional temporary resources or authorised work to
proceed around interagency secondments and exploration of mechanisms such as casual
pools and contract staff.

22

The Commission is aware that the Health and Community Services Union
(HACSU) has recently issued a provisional improvement notice in relation to
allegedly unsafe working conditions and staff shortages at Ashley Youth
Detention Centre:

(a)

In your view, what has caused or contributed to the current situation at Ashley
Youth Detention Centre?

(b)

What action is being taken by the Department to ensure staffing levels are
appropriate at the Ashley Youth Detention Centre?

(c)

What (if any) concerns do you have regarding workplace staff shortages at Ashley
Youth Detention Centre, including detainee experiences in relation to being unit
bound or held in effective isolation?

(d)

What action (if any) is being taken by you and/or the Department in relation to
this issue?
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(e)

Have allegations, complaints or concerns been raised in relation to similar issues
previously? If so, how has the Department responded?

84.

On 12 June 2022 the television program “60 Minutes” ran a story highlighting AYDC.
Following this Communities Tasmania received approximately 20 Safety Reporting and
Learning System from staff outlining the impact this story had on them. This story
exacerbated an already difficult situation, due to a number of factors including:
o Higher number of residents than usual (around 13 or 14 at the time) when the
average sits around 8.9.
o Staff absent due to contracting COVID-19.
o Staff absent due to being close contacts of people with COVID-19.
o COVID-19 positive cases amongst residents requiring additional units.
o A higher number of people on personal leave due to other illnesses and caring
responsibilities (cold and flu).
o High number of workers compensation claims for physical and mental injuries.
o Suspension of staff due to allegations of child sexual abuse.
o Suspension of staff due to current conduct matters.
o Ongoing media scrutiny, especially following 60 Minutes.
o Requests for statement from the Commission of Inquiry.
o Planned staff leave during school holidays.
o Difficulties with recruitment and retention.
o Transition to Department of Education.
o Announcement of abolishment of AYDC and lack of certainty for staff.

85.

On 25 June 2022, I received an email that had been sent by HACSU in relation to staffing
issues. On 27 June 2022, AYDC management with the support of P&C, reviewed
measures we had in place to address staffing, but also what additional measures we
could put in place. On 27 June 2022, P&C responded to HACSU outlining the work
that we were doing to address staffing at AYDC and a meeting was subsequently
scheduled for Friday 1 July. On 28 June 2022, I received a copy of the Provisional
Improvement Notice dated 27 June 2022, as had been provided to AYDC with a date
of compliance of 5 July 2022. The PIN outlines “chronic understaffing has led to
dangerous situations which are placing employees and detained young people at risk of
harm and injury”.

TRFS.0104.0001.0426

86.

AYDC management attempted to contact
(Health and Safety
Representative who was on leave when he lodged the PIN) and outline the work that
was being done to address staffing, including wellbeing supports. On I July 2022,
representatives from AYDC management with support from P&C met with HA CSU.
Mr Digney acknowledged that we were doing the best we could, and everything that
we could do to get more resources. Subsequently Mr Watson was able to discuss the
PIN w i t h - and it was agreed that the date of compliance would be extended
until 5 August 2022.

87.

The actions taken to address staffing at AYDC include but are not limited to:
o

Staffing:
i.

Staff from other service areas including:
•

Child Safety Services

•

Community Youth Justice

•

Wilfred Lopes Centre

•

Launceston Remand Centre.

ii.
Finalisation of last recruitment round which saw 6 Youth Workers
commence a 6 week induction program on 13 July.
iii.

Ongoing recruitment for Youth Workers.

iv.
Approval to recruit above the levels we are funded for as a strategy to
minimise the impact of predictable staff turnover and maintain, as far as
possible, a full staffing complement.
v.
Recruitment is ongoing for a number of other roles within the Centre
(Manager Ashley Team Support, Trainer, Case Management Coordinator).
vi.
Director Custodial Youth Services is on site three days a week and has
been providing additional support to management and staff.
vii. Support is being provided to current staff who are on unplanned leave
to return to work.
viii.
o

Finalisation of two EDS investigations.

Support:
i.
Health and Wellbeing Officer on site one day a week and takes onboard
staff feedback to assist and make improvements (e.g., obtain a coffee machine,
arrange for food in the wings).
ii.
Regular Employee Assistance Program attendance at the AYDC for
staff to access.
111.
Staff have unfettered access to a Psychologist from
Associates, and the Coaching Space (focus of this service is on supporting
staff to build resilience).
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o

Service
i.
Management (including Stuart Watson, Manager AYDC, and Fiona
Atkins, Assistant Manager AYDC) were in the units working to support staff.
ii.
Managers have supported staff to implement appropriate restrictions
on movement of young people throughout the Centre in recognition of
current staffing challenges.
111.
Forecasting (at the time of the PIN it was anticipated up to 5 residents
will be able to leave AYDC shortly based on their individual circumstances.

iv.
Seeking support to raise matters with appropriate bodies regarding
residents being remanded.
o

Other:
i.
Plan for facilitation - meet with our people to discuss this and their
concerns.

88.

I understand that Mr Watson, Manager AYDC, a n ~ continue to meet regularly
regarding the PIN. The PIN was reviewed on 5 August and extended for a further
month.

89.

Allegations, complaints and concerns have been raised in relation to similar issues
previously including:
o

On 12 January 2022, HACSU also asked for an urgent meeting to raise concerns
around staffing levels. Communities Tasmania met with the union twice over these
issues before they agreed no further meetings were required as the staffing levels
then increased again.

o

On 5 April 2022 People and Culture received notification that employeehad issued a PIN on the basis that "staff are reporting for shift at the Centre
without any form of induction, placing themselves, other staff, and young people at
risk of harm". A copy of this PIN is Annexure MP.22.00 I. On 6 April 2022, I
understand Senior Business Partner
had a phone conversation with
regarding the PIN and it was subsequently resolved and removed.
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The Commission is aware that a number of Officials have felt or continue to
feel unsafe at work for reasons which include the behaviour of detainees, the
behaviour of other Officials and/or staffing levels which they felt placed them
at risk.

(a)

Were you aware of these concerns being expressed by Officials?

(b)

What action (if any) have you taken in response to being made aware of these
concerns?

(c)

Has there been any action taken by the relevant union or by any Official to
raise formal concerns about the safety of those working at Ashley Youth
Detention Centre? If so, please give details.
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90.

With respect to (a), these issues have not been raised directly with me by staff at AYDC.
I am aware of some concerns through PIN notices.

91.

With respect to (b), the Deputy Secretary and senior management of AYDC are leading
the resolution of these concerns supported by our People and Culture team. It is not
my role to action these matters myself.

92.

With respect to (c), the issuance of PINs - as discussed in the questions above.

24

What is the bullying policy that has been in place at Ashley Youth Detention
Centre? How is that policy enforced?

25

What is the sexual harassment policy that has been in place at Ashley Youth
Detention Centre? How is that policy enforced?

93.

In A YDC bullying and sexual harassment are both covered by the Bullying, Harassment
and Discrimination Resolution Procedure and the Grievance Management Procedure,
which is supported by the Bullying, Harassment and Discrimination in the Workplace
Resolution Guide. These documents provide the framework for responding to bullying
and harassment at AYDC. They are available through the Departmental intranet and
outline the systems for responding to those issues. Those documents are annexed at
Annexures MP.25.00 I and MP.25.002.

94.

Bullying and sexual harassment are also covered by the State Service Code of Conduct
and State Service Principles which are covered in the Right Start Employee Guide and
are included in mandatory online orientation training.

95.

Staff have access, through the intranet, to information on bullying, harassment and
discrimination. Staff additionally have access to specific courses on the THEO Learning
Management System: (Tasmanian Health Education Online), which is hosted by the
Department of Health and which includes a specific course on Discrimination,
Harassment and Bullying in the Workplace.

96.

Supervisors have access to the course Human Resource Essentials for Supervisors which
includes resources for managing teams and have access to specific resources such as the
Workplace Bullying Risk Assessment.

Use of information derived from abuse in care claims
97.

As discussed elsewhere in this statement, the use of information derived from abuse in
care claims was heavily curtailed by legal advice that the Department was bound to
follow.

26
The fourth and final report on the Abuse in Care scheme, issued by you in 2014,
indicates that in that final round of the Scheme there were 172 claims made in relation
to the Ashley Boys Home or the Ashley Youth Detention Centre, in addition to the
claims made in preceding phases of the Scheme.
(a)
How was information received from claimants to the Claims of Abuse in State
Care Program made available to the State and to the departments responsible for the
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alleged perpetrators in each round of the Claims of Abuse in State Care Program? Does
the Department still hold or have access to this information?
What was the process by which that information was used to consider whether
(b)
any alleged perpetrator still employed in the State Service should continue to be so
employed?
(c)
Were alleged perpetrators told when claims were made and/or paid out in
relation to their conduct?
To the extent that information derived from the Claims of Abuse in State Care
(d)
Program about the alleged conduct of current Officials employed at Ashley Youth
Detention Centre was not used to assess whether those Officials should continue to
hold their roles working with children at Ashley Youth Detention Centre, why did that
not occur? Do you agree it ought to have occurred?
98.

I have located a review by
of the Department dated 14 December
2020, Reviews of Claims of Abuse of Children in State Care, which summarises the
three reviews of state based redress schemes. That document is Annexure

MP.26.00 I.
99.

With respect to (a), the information was not received by me or by my office. The Claims
of Abuse in State Care Program (CASCP) had four separate rounds, the last one being
administered by the DHHS. The Department, through its legal services branch, still has
access to the CART files (these are the claimant files for the CASCP). These records
are held either in hard copy with the Tasmanian Archive and Heritage Office or in digital
form on the Royal Commission dataset on CM9 which DCT can access. Files that are
still in archives are retrieved on request for redress or civil investigations. DCT Records
unit is now scanning these CART files into CM9 on demand when they are required.
The Department still has access to the spreadsheet that was produced reviewing and
capturing information through the CASCP. This spreadsheet also captured claims made
through National Redress, common law claims, some of the claims through the
Tasmania Abuse in State Care Ex Gratia Scheme and other avenues (eg claims made
directly to the Office of Secretary). The scope of the spreadsheet was to include claims
of abuse made against any Officials at AYDC. However, where allegations in claims were
also made against other residents, this information was captured as well.

I 00. With respect to (b), advice at the time was that because of the 2007 Solicitor-General's
advice, information from the redress scheme was not (on its own) actionable for the
purposes of disciplinary proceedings.

IOI. With respect to (c), I am advised they were not told.
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I 02. With respect to (d), please see my response at (b). Further I support the revised
position from the Solicitor-General that came forward in late 2020 and enabled
consideration of information from NRS for potential breaches of the code of conduct
(EDS). It was not able to occur because Tasmanian public servants are bound by the
Solicitor-General's advice on what is lawful and what is not lawful. I wanted it to occur
although I don't consider it "ought" to have occurred given the Solicitor-General's
advice that bound us at the time.
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Has there been a systematic review/investigation of the Tasmania Abuse in State
Care Ex Gratia Scheme to assess current risk to children? Please refer to Annexure G:
DCT.0004.0018.5663 (page 5) before answering.
(a)

If so, when did this review occur?

(b)
Does the reference in the document to the Tasmania Abuse in State Care Ex
Gratia Scheme include the Claims of Abuse in State Care Program? Please provide a
copy of any such review.
I 03. With respect to (a), there was a review of the state-based CASCP. This review was
undertaken by Legal Services and completed late 2020. I have been informed by staff
that this review was limited to claims of abuse against AYDC Officials. The review was
part of a wider information holdings project of collating complaints, allegations and
claims of abuse (not restricted to sexual abuse) against AYDC Officials through National
Redress, civil claims, and other avenues, noting that the spreadsheet was continuing to
be updated for all these all sources except the CASCP which closed in 2013.
I 04. With respect to (b) the review includes the CASCP. An unredacted copy of the review
is annexed at Annexure MP.27.00 I. It should be noted that the document includes
the names of possible matches based on name only and may not be accurate. The
spreadsheet was maintained until April 2021.

28

Please produce a copy of the final version of the briefing referenced in paragraph
27.

I 05. A copy of the final version of the briefing referenced in paragraph 27 (Annexure G) and
signed by the Minister for Human Services on 15 March 2021 is annexed at Annexure
MP.28.00 I (MIN/21 /537/3). The only difference between the draft and the final version
was in the final dot point, to clarify that psychometric testing is a standard practice in
all A YDC youth worker recruitment processes, rather than all A YDC staff recruitment
processes.
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Please review Annexure H: CCYP.0001.0005.1832 (at 1836 and 1843) and, in
particular, the statements that, as at 10 September 2020, the Department had
~commenced' a cross check of all existing Ashley Youth Detention Centre employees
against all Ashley Youth Detention Centre client files relating to the "Abuse in State
Care Scheme" and that, as at 14 October 2020, the Department had completed its
investigation of claims made under the "Abuse in State Care Scheme" and that:
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~any existing staff that may have been named as an abuser in any of the claims under
the previous Abuse in State Care Scheme would be taken very seriously and acted upon
by the Department through the established human resource processes and procedures
with the safety and welfare of detainees being given the highest priority.'
Please set out:
whether the references in the document to the "Abuse in State Care Scheme"
(a)
include the Claims of Abuse in State Care Program;
why the cross-check only commenced in September 2020, despite the Claims of
(b)
Abuse in State Care Program dating back to 2003;
whether any existing Officials at the time of the review were named as an
(c)
abuser in any of the claims and if so, please identify which Officials);
(d)
how the Department responded in circumstances where any existing Officials
were so identified (please provide details); and
(e)
how the Department ensured that the safety and welfare
given the highest priority.

of detainees

were

I 06. With respect to (a), the reference in the document to the "Abuse in State Care Scheme"
is the Claims of Abuse in State Care Program.
I 07. With respect to (b), the cross checking could only occur after the review of the Claims
of Abuse in State Care Program had occurred (once all AYDC Official alleged
perpetrators were identified).
I 08. With respect to (c), the Officials
abusers in the claims.

i!fiMI - - andllll were

identified as

I 09. With respect to (d), the Department's response in circumstances where any Officials
were so identified is detailed in the specific questions directed about these individuals.
I have located an email chain that is dated between 2 December 2020 and 7 December
2020 with respect to the interactions that the Department was having with Police about
abuse allegations as part of its response to these issues. It is Annexure MP.29.00 I.
110. With respect to (e), as noted above, the need for a review of the CASCP was not
identified until the latter half of 2020. Once it was identified that existing staff were the
subject of allegations through the CASCP the Department gave safety and welfare of
detainees the highest priority:
o

Work commenced immediately to review the CASCP as part of a set of wider
information holdings (as explained in Question 26 above) to centralise complaints
made against AYDC Officials.

o

There was some uncertainty around the reliance on information sourced from the
CASCP and other sources and their use in any ED proceeding.

o

The email chain referred to directly above as Annexure MP.29.00 I shows this in
action.
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o

There was a strong push from the Deputy Secretary Mandy Clarke to ask the current
Solicitor-General to revisit the existing advice that bound us.

o

Assessments against the Solicitor-General advice were drafted over the Christmas,
New Year break (Annexures MP.29.00 I - MP.29.003).

o - E D S investigation commenced o n - 2 0 2 2 .
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Please review Annexure I: TDOJ.0004.0013.000I lines 80, 196, 485 and 948.
That document indicates (by way of example) that at least four abuse in care claims
were made and paid out in relation to alleged sexual abuse by Walter
Payments were made in 2008 and 20 I O but EmJII remained employed at Ashley
Youth Detention Centre until 2017, during which time he was the subject of multiple
allegations of sexual and/or physical abuse of detainees (including at least one incident
which resulted in police charges, at least two complaints by female detainees of
inappropriate conduct) none of which resulted in his employment being terminated,
the subject of a number of other allegations made by other detainees and was stood
down on several occasions.
s employment ended in 2018 when he was
permitted to resign and received a lump sum payment. The Deed of Release referred
to multiple workplace injury claims he had made and made no mention of any
allegations of sexual or physical abuse: see Annexure J: TDCT.0004.0018.040 I at page
2 7 and following.
(a)

Do you accept this as an accurate summary? If not, please explain why.

(b)
Was information about the claims made about Walter
in 2008 and 20 I 0
information which was made available to those responsible for his employment at
Ashley Youth Detention Centre?
(c)

If so, what information was made available?

(d)

If not, why was the information not shared?

(e)
Was any action taken in 2008 or 20 I O or at a later time to consider whether Mr
liJillllwas suitable to remain in his role at Ashley Youth Detention Centre, having
regard to the claims the State had paid to four separate claimants regarding sexual
abuse? If so, what action was taken? If no action was taken, why not?

(f)
Do you agree that there was a lost opportunity to identify Walter
as an
alleged perpetrator in 2008 and 20 I O and to take action to remove him from Ashley
Youth Detention Centre?
(g)
Do you agree that the failure to make use of the information the State had
made payments to multiple victims o
meant that subsequent allegations
about his conduct were assessed without reference to a clear pattern of alleged abusive
behaviours by him? See for instance Annexure K: TDCT.0004.0028.0489, an EDS
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process in 2016 which proceeded without a p ~ l e d g e on the part of the
investigator that claims for sexual abuse b y - had been paid out on 3
occasions in addition to the past incidents which were known to the investigator.
(h)

Would a case like Walter

be handled differently now? If so, how?

I I I. With respect to (a), I accept the accuracy of the summary of matters in hindsight
although I have been unable to ascertain from our records whether the Department
and in particular those making employment decisions at AYDC had access to any or all
of this historic information regarding claims made for financial redress and civil
settlements and actions resolved by the Crown in relation t o - . We also have
no guidance from the State Service Act 2000 (SSA) or Employment Direction I (ED I)
on the extent to which such information (untested allegations from processes including
EDS that have been completed) can be used in employment decisions.
112. With respect to (b) - (e), I have not been able to locate answers to these questions
from the material that I have access to and I do not have existing knowledge about it.
I 13. With respect to (f), I agree that there was a lost opportunity to i d e n t i f y - as
an individual against whom multiple allegations had been made. However there was no
guidance on the use of this kind of information in employment decisions provided by
the SSA or ED I insofar as matters had already been tested and resolved (it is my
understanding that double jeopardy applies in disciplinary proceedings). If the full history
had been presented to me we would have sought urgent advice from the SolicitorGeneral on how to proceed given our intent to take action. I assume the advice of the
Solicitor-General on our options would be different today on our options than they
were prior to the revision of the 2007 advice.
I 14. With respect to (g), I have not been able to determine whether that information was
available to the Department or to those making employment decisions at AYDC. As
stated above we would seek the advice of the Solicitor-General on what action to take
and make it clear to the Solicitor-General our strong preference to find a way to take
decisive action.
I 15. With respect to (h), yes, if Walter
matter came today, any allegations that
identified him as an alleged perpetrator of abuse through the CASCP would be included
with the current matter (if he remained a current employee) and a robust process would
follow to the limits of the processes and authority available to me. The matters of
::ind llllare examples of how this has occurred.

jlfiJil

31
In addition to the payments made under the Claims of Abuse is State Care
Scheme, the Commission has also been provided with material which indicates that Mr
was stood down on six occasions during his employment at Ashley Youth
Detention Centre because of complaints or concerns raised about his conduct.

Eillll
(a)

Do you agree this is an accurate summary?

(b)

What actions were taken in light of the repeated allegations raised against Mr
including to consider whether he was suitable to remain in his role?

liJa.
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(c)
What role if any did a union play in the way in which Walter
responded to
the various allegations and/or the way in which those allegations were responded to
and investigated?
(d)
Did Walter
make workcover claims during the Relevant Period? If so, was
the timing or context of his workcover claims related to the allegations made against
him?
(e)
Please explain how each EDS investigation had regard to allegations that had
previously been raised in relation to Walter

(f)
On reflection, what if anything should have been done differently in terms of
handling the allegations raised against Walter
I 16. With respect to (a), yes.
I 17. With respect to (b), other than stand downs for differing periods it does not appear
that any other actions were taken with regard to Walter
118. With respect to (c), I do not recall being made personally aware of any role any union
played in the way in w h i c h - responded to the allegations.
I 19. With respect to (d), I understand Walter
Relevant Period as informed by Annexure J.

made workcover claims during the

120. With respect to (e), it appears that no regard was given to previous matters as they had
all been concluded. It may be that the principal of double jeopardy was being applied.
121. With respect to (f), EDS and its predecessor p r o c e s ~ d i c in nature and do
not contemplate longitudinal patterns of behaviour. I f - full history had been
presented to me I would have sought a meeting with the Office of Solicitor-General and
Head of the State Service to discuss a pathway that captured the relevant history of this
employee and gave that history appropriate weight. Once again, I do not believe EDS
to be adequate to deal with alleged perpetrators of child sexual abuse in the absence of
other actions.

32

Please provide:

(a)

any internal "preliminary investigation";

(b)
any instructions provided to the external investigators undertaking the EDS
investigation in relation to Walter
and
(c)

any EDS reports received by the Department in relation to Walter

122. All documents held by the Agency in relation to were provided to the
Commission of Inquiry pursuant to NTP04 - item 28. That material includes EDS
reports and associated documents.

33
Walter

The Commission may find that the Department's response to allegations against
over the period 2008 to 2018 represents a significant failure to prioritise
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the safety and welfare of children at Ashley Youth Detention Centre. What is your
response to that suggestion?
123. I would reject such a finding or any similar one being made against the Department
without
because there was no way for the Department to act against breaching the Treasurer's Instruction in FC-17. When the only available action to
prioritise the safety and welfare of children is to take action that affects an Officer's
employment (such as transfer to other duties or suspension), my understanding is that
the law gives an employee rights that are not overridden by child safety concerns. The
law fails to prioritise child safety, it is not the Department's failure.
124. The Department acted in accordance with the State Service Act 2000, the relevant
subsidiary legislation extant over time and the advice of the Solicitor-General from 2007
that bound the Department's response from 2007 until well after Barwick's employment
ended in 2018. The Department could not have responded differently given the legal
framework that it was operating under and compelled to comply with at all relevant
times.

ldentifyini and respondini to adult perpetrators
2020 you made the decision to
34
The Commission is aware that in stand down
-and
What is the present status
of investigations into each of those 3 Officials? Please provide:
(a)

any internal "preliminary investigations";

(b)
any instructions provided to the external investigators undertaking the EDS
investigation in relation to each o f - - and ·
and
~ n y EDS reports received by the Department in relation to each o , _ ,
-and
125. Lester
resigned his employment effective- 2021. On - 2 0 2 1 I ceased
the EDS investigation, with no further action to be taken unless Lester
recommences employment with the State Service. I also wrote to the Head of the State
Service to raise my concerns about the tracking and transfer of EDS investigations
across the State Service. A copy of my letter to Jenny Gale is attached at Annexure
MP.34.00 I.
126. -

was suspended on
2020 and amended and additional allegations
put to him o n - 2 0 2 2 . The investigator i s - .

127.

was suspended on

2020. The investigator is -

35
When did each of the Director, Children and Youth Services (Ms Honan),
Deputy- Secretary, Children and Family Services (Ms Clarke), Deputy-Secretary,
Corporate Services (Ms Baker) and yourself become aware of allegations against Mr
---

and

Walter

·
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128. I became aware of the details of these matters at a meeting on
2020 following which I signed the EDS/ED4 notifications f o r - anai•Mi4• t:hat
day and after a small amendment to the documentation, signed the letter toilm:lon I
2020. All were dispatched on
2020. I do not know when Ms
Honan, Ms Clarke or Ms Baker first became aware.

36

What actions did they or you take upon becoming aware of these allegations?

129. The briefings were noted and EDS and ED4 notifications signed following the meeting
referenced in reply to Question 35.

advice rom the Solicitor General in relation to Lester

Stan

and Mr

37
Please review Annexure L: TDCT.0004.0018.019I, TDCT.0004.0018.0354,
TDCT.0004.0018.0084,
TDCT.0004.0018.0085,
TDCT.0004.0018.0048,
TDCT.0004.00 I 8.0028. It appears to the Commission from these documents that, as
recently as December 2020, there was confusion in your mind and others' minds as to
what action could be taken against current Officials who were named in historical
claims, as well as in circumstances where the complainant had not made a formal
complaint to Tasmania Police or made a statement to the Department.
(a)
Do you accept that there was confusion? If so, what was the nature and source
of that confusion? If not, what was the basis for the statement made in
TDCT.0004.00I8.0191 that material provided from civil claims and redress statements
cannot be used for disciplinary purposes and for the questions posed to the Solicitor
General in November and December 2020?
What is your explanation for the delays in action being taken to commence EDS
(b)
processes for each o f - - and
(c)
Having regard to the fact that claims had been made against Officials from 2008
onwards in the various iterations of the Claims of Abuse in State Care Program, how is
it that there was no clear practice, as at 2020, for how allegations against current
Officials would be handled for the purpose of disciplinary investigations?
Why did you consider that reporting to the ARL may ~conflict with convention
(d)
around the civil claim and redress statements' (see: TDCT.0004.0018.0191 )?
(e)
Why did you seek the Solicitor General's advice in November and December
2020?

(f)
Why had you not sought advice sooner, given t h ~ r t m e n t was aware
from as early as 11112019 of serious allegations a g a i n s t - a n ~ and
agains!IIEIIIIIII from, at the latest, - 2 0 2 0 when an allegation was made by
Alysha--(g)

Did the advice provided by the Solicitor General answer your questions?
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(h)
How has the advice been given effect in subsequent decisions about whether to
commence EDS processes?
130. With respect to (a) there was not confusion as such, rather we acted in accordance
with the advice from the Solicitor-General from 2007 that we were required to comply
with until that position was changed. There was a strong push from the Deputy
Secretary Mandy Clarke to ask the current Solicitor-General to revisit the existing
advice that bound us. On 23 November 2020
(DCT Principal Legal
Officer) met with Jacqui Allen and Sarah Kay who was then the Deputy SolicitorGeneral. The verbal preliminary advice from Sarah Kay was that in the absence of a
sworn statement from the victim-survivor, the claims could not be used in EDS
investigations. This maintained the position that we had understood we were bound
by, set out in the 2007 written advice. Subsequent written advice dated 15 December
2020 was that these claims could be used in disciplinary proceedings subject to
assessment and redaction processes. The Department's preferred position was to be
able to t ~ action on the basis of this information. This reflected in an email
I sent t ~ Principal Legal Officer on 14 December 2020, which along with
-original email to me is Annexure MP.37.00 I. That email had attached to it the
review by
of the Department dated 14 December 2020, Reviews of
Claims of Abuse of Children in State Care, which summarises the three reviews of state
based redress schemes, which is already attached as Annexure MP.26.00 I in response
to Question 26.
131. With respect to (b), victim-survivors have provided evidence in hearings to date about
their experience with the national redress and common-law processes. The
Department's experience is that victim- survivors generally do not want to engage in
ED investigations - this adds complexity, particularly when claims are not detailed
and/or name a number of perpetrators but are not clear what alleged conduct is
attributed to each person, and/or there are issues as to identity. The Department acted
promptly on receiving the new Solicitor-General's advice on 15 December 2020.
Materials were sourced and assessed for release to the investigators in accordance with
that advice. Action was taken to contact the victims to obtain a statement and/or their
participation via the NRS. The time taken and actions in relation to Creely, Barr and
Burridge from this point are set out in Question 40. The time taken to robustly analyse
claims and assess available information to determine whether EDS/ED6 action is
appropriate with the information available is not insignificant and particularly complex
when the claim relates to historical allegations. These processes require natural justice
to the employee and do not have the focus of child protection as I have discussed above.

1111 With

respect to (c), as stated above, the advice from the Solicitor-General that
effectively prevented us from using information provided in applications for financial
compensation for disciplinary purposes, applied from 2007 until 15 December 2020.
Our management of these matters changed with the change of position from the
Solicitor-General.
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133. With respect to (d), the question to the Solicitor-General was whether DCT employees
could rely on historical matters disclosed to the Advice and Referral Line, noting that
there may be other children at risk from an alleged perpetrator. Our understanding at
the time was that these redress and civil claims could not be used in disciplinary
proceedings in the absence of a sworn statement but they could be used for child safeguarding. The subsequent advice changed that position.
134. With respect to (e), as explained in (a).
135. With respect to (f), as far as I recall, I was not made aware of Alysha- complaint
in -2020, nor of
national redress application.
136. With respect to (g), yes, as stated above, work was commenced immediately in locating
the relevant documents and assessment and redaction of materials to be provided to
the external investigator.
137. With respect to (h), it enabled a series of disciplinary actions and suspensions from the
workplace of I I employees for whom statements alleging sexual abuse were made in
applications for financial compensation.

38
In your view, does the process allow you or your Department to sufficiently
address current or future risks to children? Please explain your answer.
138. For the reasons set out in my response to Question 37, I do not think the current ED
process alone is fit for this purpose. In my view the ED process is not fit for any matters
that cross over with criminal offences. Sexually abusing children is much more than a
code of conduct breach - but it is also very serious allegation to make against an
employee so where historical allegations of that kind are disputed they cannot be proved
on the basis of circulating rumours where the witnesses will not assist the investigation.
There is a real tension between child protection and natural justice being given to
employees and the ED process favours the protection of employees.
139. A collaborative process between State Service employers and Police that applied to all
allegations of child sexual assault in case would be more effective. Such a process could
include trauma sensitive measures such as a single trauma informed interview process
with the victim with the result of that interview shared by the 2 investigative parties.
Information and evidence gathered from the investigation could also be shared formally
and routinely, given the substantial limitations on the investigative powers under the
State Service Act and its subsidiary legislation.

Process for clearinr National Redress Scheme forms
39
We understand the Deputy-Secretary "clears" the National Redress Scheme
(Tasmania) - Request for Information from Records Custodians Response Template'
forms (NRS forms). Please set out the process for clearing these forms in more detail
than that set out in your response to RFS-TAS-021 and annexures, including:
(a)

When was the first NRS form received by the Department?

(b)

When was the process outlined in response to RFS-TAS-021 developed?
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(c)
What source documents are provided when the forms are cleared (for example,
are you provided with other claims made in relation to the alleged perpetrator
including claims made under the Abuse in State Care Program or other claims made
through the National Redress Scheme)?
(d)
What other records can be or are accessed when the forms are cleared? Does
the Deputy-Secretary seek to access such records? Are there any difficulties in obtaining
access to relevant records?
(e)
What steps does the Deputy-Secretary take when the NRS form identifies that
allegations have been made against a current employee? Is the Secretary notified?

(f)

What steps are taken to protect children from current or future risk of harm?

(g)
Are there any timeframes imposed in relation to these steps? How do you or the
Deputy-Secretary satisfy yourself that relevant action has been taken?
(h)
How do you discharge your mandatory reporting obligations upon review of
information contained in the NRS forms?
140. I do not have direct knowledge of the matters raised. This work is managed at the
operational level between the legal advisory unit (reporting to Kath Baker) and the
Department of Justice. Information from redress schemes and civil claims is sent from
the Department of Justice direct to Department of Communities Tasmania Legal
Services Branch for assessment and advice to Department of Justice. These matters
were never raised with me until the revision of the 2007 Solicitor General's advice.
From December 2020, redress matters are not brought to my attention unless legal
services, in collaboration with the People and Culture Division, confirm that an
allegation or allegations apply to a current employee and assess that children are at risk.

Res onse to alle ations raised in relation to - 40
Please answer the following questions having first reviewed the following
documents:

(a)
Regarding Lester
· Annexure M: TDCT.0004.0018.0146 (page 6),
TPOL.0002.0003.0 I 26, TDCT.0004.0028.0509 (page 18), TPOL.0002.0003.0 I 29,
TPOL.0002.0003.0 I 32, TDCT.0004.0022.0045,
(b)
Regarding-Annexure N: TDCT.0004.0018.0299, TDCT.0004.0022.0060,
TDCT.0004.0018.0038,
TDCT.0004.0028.0508,
TDCT.0004.0018.0078,
TDCT.0004.0018.0079, TDCT.0004.0018.0142 ~25-38), TDCT.0004.0018.002 7
(summary memo regarding allegations against TDCT.0004.0018.0 I 53,
(c)
Regarding Annexure 0: TDCT.0004.0018.0434 and
TDCT.0004.0018.0~to police in February 2020), TDCT.0004.0022.0040
(minute to you dated 18 September 2020) TDCT.0004.0022.0039 and Annexure N:
TDCT.0004.0018.0142 (minutes to you dated 2 and 8 November 2020).
141. This question does not request an answer.
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Lester

41
It appears that ~ a s named as a perpetrator in claims made by three
separate complainants under the Claims of Abuse in State Care Program and as early
as 20 I 0 but no action was taken to investigate him or to consider his suitability to
remain in his role in light of the allegations.
(a)

Do you accept that this is an accurate summary? If not, why not?

(b)

Do you accept that this was a significant process failure?

(c)

What can you identify as the reasons for this process failure?

142. With respect to (a), it is accurate - except insofar as I am advised that the allegations
drawn from redress applications were assessed by officers in the Department but
determined at the time to be insufficiently detailed to proceed to take further action on
the basis of the Solicitor-General's 2007 advice.
-With respect to (b), no - the process reflected the advice we were bound by at the
time, that it was necessary to have a participating victim.
144. With respect to (c) - the Solicitor-General's advice.

42
It appears that was named to Tasmania Police in 2012 as an alleged
child sexual offender in relation to a family member.
(a)
Did the Department become aware of this? If so, what action was taken to
investigate whether, in light of the allegations, was suitable to remain in his
role?
Ought the Department have been made aware of it as a significant allegation
(b)
against a person engaged in work with children?
(c)
Had it become aware of the allegations, what action would the Department
have taken?
145. With respect to (a), to my knowledge, the Department was not made aware of this
allegation from 2012 until the receipt of this RFS.
146. With respect to (b), Police are mandatory reporters, so a notification should have been
made for the child by them.
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147. With respect to (c), the Department would have commenced a risk assessment for the
child as the allegation relates to a relative and not a resident at AYDC. As this matter
occurred outside the workplace, the legal framework at that time may have prevented
any consideration of disciplinary action and as a consequence advice would have been
sought from the Solicitor-General and State Service Management office on options for
action within the employment framework. In today's context, the Registrar Working
With Vulnerable People and Tasmania Police would be immediately notified, advice
would be sought from the Solicitor-General and State Sector Management Office and
the employee moved to alternative duties with no child contact until the advice had
been received and considered and the safety of children considered.

~ r s that allegations against were reported to police by Dr
- i n 2015 (Annexure M: TPOL.0002.0003.0132). A~erthe police took no
action it appears that no action was taken by the Department to investigate the
allegations o , _ suitability to remain in his position.
(a)

Do you accept that this is an accurate summary? If not, why not?

(b)
Do you accept that there should have been an investigation by the Department
into the allegations made against-and his suitability to remain in his role?
(c)

Do you accept that this was a significant process failure?

(d)

What can you identify as the reasons for this process failure?

148. With respect to (a), I accept that this is an accurate summary.
149. With respect to (b), the complaint that
was reporting came to the
Agency's attention through the Abuse in State Care Support Scheme. As a
consequence, the 2007 advice of the Solicitor-General precluded an investigation
without further involvement of the victim/survivor.
150. With respect to (c), no.
requirements of FC-17.

The Department was acting in accordance with the

151. With respect to (d), as previously discussed - this was not failure, but rather compliance
with advice from the Solicitor-General that the Department was compelled to comply
with.

44

-

MifJt:o

was also named as an alleged abuser in a complaint made by Ms
Pam Honan in-2020 (See Annexure M: TDCT.0004.0022.0045)

(a)
What steps were taken to investigate and respond to that allegation? Please
include dates in your answer.
To what extent did the investigation include reference to past allegations made
(b)
against-

-?

(c)
Did you review the statement made by
had witnessed and reported to

regarding the incident he
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(d)
Do you accept that a full investigation into the allegation ought to have
occurred at the time and did not occur?
152. With respect to (a), the complaint was investigated by Pam Honan in collaboration with
the People and Culture Division. It was not escalated to me.
153. With respect to (b), the report appears not to have considered matters prior to those
set out in
complaint.

MifiMs

154. With respect to (c), I did not receive the report and as a consequence did not review
the statement.
155. With respect to (d), as the statement mirrored matters raised in redress applications
the opportunity to conduct a full investigation was missed as Ms Honan and other
officers complied with the advice from the Solicitor-General.

45
On
2021 made a complaint in relation to the way in
which Ms Honan responded to her notification regardinglmmalll alleged conduct
(The Commission is aware
raised other issues ~ p l a i n t , but these
questions are confined to her complaint about how Ms Honan dealt with the
allegations of child sexual abuse). It appears that the Department completed its
2022. The preliminary
preliminary assessment of this complaint on assessment recommended that no further action was warranted at that stage.

aillll

(a)
Are you satisfied that the preliminary assessment was conducted in an adequate
manner?
(b)
Are you satisfied that the preliminary assessment document is an accurate and
complete document?
156. With respect to (a), yes.
157. With respect to (b), yes.

46
Please
review
TDCT.0004.0022.0045.
(a)

the

preliminary

assessment

and

Annexure

M:

When did the Department become aware of the complaint made b y - ?

(b)
When did each of the Director, Children and Youth Services (Ms Honan),
Deputy-Secretary, Children and Family Services (Ms Clarke), Deputy- Secretary,
Corporate Services (Ms Baker) and you personally become aware of the complaint
made b y _ ,
(c)
How did the Officials who approved the preliminary assessment satisfy
themselves of its accuracy?

(d)
The preliminary assessment states that the information reported byaillll
o n - 2 0 2 0 did not specifically state allegations of serious sexual assault and/or
rape. Do you agree that her report le'ft open the possibility that what had occurred
was serious sexual assault or rape?
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(e)
Was the Department applying a test that the information reported b y was required to ~lead a reader to conclude without a doubt a serious sexual assault
and, if so, from where was that test
and/ rape [sic] was perpetrated by derived, including:
(i)
and

the basis for which a reader would need to reach a conclusion ~without a doubt';

(ii)
the basis for which the alleged conduct was required to constitute a serious
sexual assault and/or rape, or, if not, what test was being applied and why?
(f)
What is the relevance of the discrepancies identified between the complaint
made b y - and complaints made by others, including through the Claims of
Abuse in State Care Program, National Redress Scheme, civil proceedings and in
Parliament, to the question of the adequacy of Ms Honan's response?

How was the fact that
witness statement obtained in November
(g)
2020 did not allege behaviour that may constitute a serious sexual assault and/or rape
and did not assert that was naked nor standing behind a child relevant to
the question of the adequacy of Ms Honan's response?
When the ~comprehensive review of the Tasmania Abuse in State Care Ex(h)
Gratia Scheme records' was conducted, did this identify any claims made under that
Scheme in relation to
If so, what action did the Department take upon
becoming aware of this information?

i9fii9M

whethe-!lfifil

(i)
When searches were conducted to determine
t,ad been the
subject of allegations made through the National Redress Scheme and civil proceedings
7 If so, what action
did this identify any claims or civil proceedings in relation
did the Department take upon becoming aware of this information?

t<"i94il§f

(j)

When was the information reported by -provided to Tasmania Police?

(k)

When was the information reported by •

(I)

When was the information reported

provided to the Registrar?

bY&fffJifJ llrovided to the ARL?

(m)
What was the basis for the statement made in the preliminary assessment that
no records were sourced prior to and/or during the preliminary assessment that
specifically relate to allegations of rape?
(n)

What was the basis for your decision to commence the EDS process and suspend

Lester

(o)
Do you consider it was appropriate for Ms Clarke and Kathy Baker to be the
decision makers in relation t o - complaint given Ms Clarke's role as manager
of Ms Honan and Ms Baker's responsibility for determining whether an internal
investigation needed to occur or a notification made to Police;
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(p)
What was the reason for the delay in taking action to commence the EDS
process and suspend Lester
(q)
It appears that it took almost five months for Ms Clarke to complete a
preliminary assessment (on I OJanuary 2022), more than a further two months for the
decision to be reviewed by Ms Baker (on 28 March 2022), and t h a t - w a s not
told the outcome until 30 June 2022, some 9 months later.

(i)

Is this time frame standard?

(ii)

Is this time frame in your view acceptable? Please explain your answer.

(iii)
Is an immediate line manager conducting a preliminary assessment that takes
over 7 months in the spirit of the Employment Directions, which require an
independent investigation? Please explain your answer.
(r)

Do you agree that following comments are misleading:

(i)
~The review found no application had been received in any one of the four Abuse
in State Care Ex Gratia Scheme rounds in relation to the matter reported by the
complainant or third party.'
(ii)
~The OCT has not received a request for information under the NRS that relates
to the matter raised by the complainant and/or is not aware of any civil proceedings
that may have relevance to the information provided by the complainant.'
158. With respect to (a) - (i), I was advised by Kathy Baker that a complaint had been
received and due to potential conflict of interest, Kathy Baker and Mandy Clarke would
manage it. As a result I do not have any further information to give.
159. With respect to (h), as previously stated, the review identified three, possibly four,
(see Annexure M P.46.00 I). The review was completed
allegations against
early October 2020 anCl)jriJiiwas stood down on 9 November 2020.

!lfilil

160. With respect to (j) and (k), 6 November 2020.
161. With respect to (I), as the prescribed person, with the belief, or suspicion of the abuse
of a child, the reporting obligation pursuant to section 14 of the Children, Young
Persons and their Families Act 1997 fell on A check of the records of the
ARL indicates that
did not report the matter to the ARL.

i1lillll

162. With respect to (m), I had not seen this document prior to this RFS, and had no
involvement in the process of its development. Therefore my attempt to answer is
drawn from the document itself but I am not able to directly address the question asked.
The document includes the statement, "Whilst the Department have not sourced any
records relating to the incident itself, a record has been prepared. The record contains
a number of important information holdings including:
o

A copy of the complainant's email dated 9 January 2020;

o

A copy of

statement;
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o

An extract of this Preliminary Assessment relating to Allegation 4; and

o

The record is stored securely and will be up-dated and/or retrieved in the event
further information becomes available and/or the victim chooses to disclosure their
experiences at some point in the future".

163. With respect to (n), the basis for my decision is recorded in the documentation for the
EDS. In short, the statements drawn from redress applications had sufficient particulars
that I could verify, such as dates and victims, to cause me to suspect the code of conduct
and potentially the Criminal Code had been breached.
164. With respect to (o), yes.
165. With respect to (p), there was no delay. Action was taken as quickly as it took to
analyse the allegations and provide the brief to the decision maker in accordance with
EDS and the Integrity Commission guidelines - Guide to Managing Misconduct in
Tasmanian Public Sector.
166. With respect to (q),:

o

(i) It is not standard but not unusual in cases without a participating victim, no
participating or direct witnesses and no documentary evidence in an investigative
process limited by the powers available under the State Service Act 2000.

o

(ii) Please see my answer to (i) above.

o

(iii) There is nothing in the SSA or Employment Directions to indicate that this is not
in the spirit of those requirements.

167. With respect to (r), while the Department was aware of other claimants and allegations
we had not received an NRS or common law application for or on behalf
of Donald
arising from the incident described in
complaint.

agairctj•fiidl

aillll

47
The Commission may find that the Department's response to allegations against
- o v e r the period 20 I Oto 2020 represents a significant failure to prioritise the
safety and welfare of children at Ashley Youth Detention Centre. What is your response
to that suggestion?
168. I do not believe that this represented a failure by the Department to prioritise the safety
and welfare of children at Ashley. I do believe that it represents a failure of the systems
available to management to remove employees from the workplace who may pose a
risk to children as well as the appropriateness and adequacy of employment law and
policies to be used as the default mechanism for managing such situations. Having seen
the speedy and comprehensive approach that occurred with the revision of the
Solicitor-General's 2007 advice, I am confident that the Department's response to
allegations from 20 I 0 would have been markedly different if current policy settings had
applied then.

48
The Commission may find that the Department's response in 2022 to the
complaint raised by
in relation to Ms Honan's response to her complaint
represents a significant current failure to respond to complaints about the handling of
allegations of child sexual abuse. What is your response to that suggestion?

aillll
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169. I would respond by pointing out that both Ms Clarke and Ms Baker are highly
experienced managerial professionals. While I was not involved in this process I am
aware that the approach they took was meticulous and involved discussions with the
Office of the Solicitor-General.
complaints were made to Ms Honan during
a complex period of change with respect to the State's consideration and response to
allegations of child sexual abuse raised through financial redress applications.

1111111

170. As the matters reported to Ms Honan were also the subject of redress applications they
were all impacted by the 2007 Solicitor-General's advice until that position was
reviewed. If aillllwas to raise those allegations today she would experience a very
different response. After watching Ms Honan's evidence at this Inquiry I became aware
that Ms Honan was not aware that the reason no action by the Department was being
taken was because of the 2007 Solicitor-General's advice. I take responsibility for
ensuring that Ms Honan knew what was happening to progress the matter by our Legal
and People and Culture teams as I had assumed she was aware.

49
In 20 I 0,
"ndicated that lim1illllllll threatened to pu
in
the Secure Unit at Ashley Youth Detention Centre w h e r e - had been afraid
of child sexual abuse occurring and claimed li1!1il attempted to suffocate him. Please
state what action was taken in relation to the allegations and whether- was
suitable to remain in his role? (Annexure N: TDCT.0004.0018.0038).
171. This matter occurred prior to my commencement as Acting Secretary and I have had
an archive search undertaken that did not produce any information about any action
taken or about !§Elilll suitability.

50
~atim1illllllllwasnamedasanabuserby
in 2019,
t h o u g h - subsequently clarified thatliJillll was aware of the abuse though
not himself an abuser. However, no action appears to have been taken in response to
the allegation to consider whetheriJillll was suitable to remain in his role. Why was
no action taken?
172. My understanding is thatilm:lwas suspended on
2020 in the first tranche
following the revision of the 2007 Solicitor General's advice. The details of these
matters were brought to my attention in 2019 through the national redress scheme.
No action was taken because of the 2007 Solicitor-General's advice.

51
It appears tha
2020 by

as named in a common law claim as an abuser inllll

(a)
What action was taken in light of this allegation to consider whetherwas suitable to remain in his role?
(b)

Why was there a delay?

(c)

What steps were taken to mitigate risk to detainees in the intervening period?

(d)

Do you accept that action should have been taken sooner?
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173. When the civil claim was made in June 2020 it was assessed in accordance with the
procedure set out in the 2007 Solicitor-General's advice. On 3 November 2020
Tasmania Police confirmed that neither
nor
wanted to
provide a statement to police and were unlikely to want to do so in the future. On 8
November 2020 I sent a letter to-stating that I had reasonable grounds to
believe that it was in the public interest to immediately suspend him in accordance with
ED4, pending the outcome of the investigation. I do not accept that action could have
been taken sooner.

52
The Commission may find that the Department's response to allegations against
~ represents a significant failure to prioritise the safety and welfare of children
at Ashley Youth Detention Centre. What is your response to that suggestion?
174. As with - I do not believe that this represented a failure by the Department
to prioritise the safety and welfare of children at Ashley. The Department's response
to the allegations against~ould have been markedly different if current policy
settings had applied then.

53
It appears that allegations were raised in relation to ·
somewhere
between 2003 and 2013 through the Abuse in State Care Support Service, through the
National Redress Scheme in 2019 and that you were aware of additional
allegations against
i n - 2020 but that you did not act to stand him
down until-2020.
(a)

Do you agree this is an accurate summary? If not, why not?

(b)

Why did you delay?

(c)

What steps were taken to mitigate risks to detainees in the intervening period?

(d)

Do you accept that action should have been taken sooner?

175. With respect to (a), no. l n - 2 0 2 0 the State was in lock down and I was involved
full time in the State's COVID 19 response including the operation of quarantine hotels,
food relief and numerous other issues. I have no direct recollection of being advised of
the allegations a g a i n s ~ however if I did I would have referred them immediately
to our People and Culture Division and the Deputy Secretary for Children, Youth and
Families for advice .
176. With respect to (b), I do not recall being aware of these allegations until I was asked to
sign the letter of
2020.
177. With respect to (c), I do not have access to the information regarding the steps that
local management took to mitigate the risks.
178. Any action would need to be supported by appropriate legal and industrial mechanisms
which we did not have until 2020.
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54

The Commission may find that the Department's response to allegations against
represent a significant failure to prioritise the safety and welfare of
children at Ashley Youth Detention Centre. What is your response to that allegation?
179. My response to this question is that same as to Question 52 - I do not believe that this
represented a failure by the Department but rather of the systems available to remove
employees from the workplace who may pose a risk to children. The Department's
response is now markedly different.

Reflections
What are your reflections now on whether you and your Department responded
55
in a time~opriate way to the allegations made against each o f _ _ and Walter
·
180. Accepting that up until I 5 December 2020 we were bound by the 2007 SolicitorGeneral's advice - which I am pleased to say is no longer the case - I maintain that the
Department and I responded in a timely ri,¥iopriate way to the allegations made
against Messrs
•-•rnd • in accordance with:

jlfil9I

o

the State Service Act 2000;

o

the relevant subsidiary legislation extant over time;

o

the position provided by the advice of the Solicitor-General from 2007 that bound
the Department's response from 2007 until I 5 December 2020;

o

specific case advice from the Office of Solicitor General;

o

The Guide to Managing Misconduct in the Public Sector; and,

o

The resources available within the Department to collect the information and
process it in accordance with that Guide.

56
To what extent was your response guided or influenced by advice you received
regarding the disciplinary process?
181. My response was guided by personal observation and advice I have received throughout
the last 3 years in particular from our People and Culture team, our legal staff and the
Office of the Solicitor-General. I would also identify the documentation prepared by
the People and Culture team in accordance with the Guide to Managing Misconduct in
the Public Sector.

57
Does it concern you that persons named as alleged child sexual abuse offenders
remained working at Ashley Youth Detention Centre for prolonged periods of time
without the allegations against them being investigated and their suitability to work
with children assessed?
182. Yes, in general it concerned and frustrated me that we were unable to pursue a robust
investigative response to confirm or refute the allegations. By late 2020 our discussions
with the Office of the Solicitor-General gave us some hope that the status quo might
soon change.
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58
As at today's date, are you confident that all Officials who are the subject of
historical abuse claims have been identified and their suitability to remain working with
children assessed?
183. I am confident that we have appropriately dealt with every allegation brought to me in
my time as Secretary under the legal and policy framework that we operate within. It
may be that further allegations are raised through the redress scheme and other avenues
such as the Commission of Inquiry. Our systems and responses are now very prompt
and robust. In addition I hope that a mechanism can be developed that enables victims
to come forward and feel safe to make a complaint and provide the information we
need to act swiftly in concert with Police and other agencies.

59
It appears that you regarded the participation of alleged victims as necessary
to any EDS process being able to make findings and take action.
(a)

Why was this your view?

(b)

What are your reflections on whether this approach was trauma informed?

(c)
Do you remain of the view that there can be no finding of misconduct if an
alleged victim does not participate in an investigation?
184. With respect to (a), this was not my "view". This was the position dictated by advice
from the Solicitor-General in 2007 that I was bound to comply with by law.
185. With respect to (b), the trauma informed part of our approach would have applied if a
victim had consented via the NRS to participate. As no victims have consented to
participate, the trauma informed part of our approach has not been applied. I cannot
comment on the extent to which the NRS engagement with the redress applicant was
trauma informed.
186. With respect to (c), that is not my view.
187. The absence from the process of a victim who is willing to participate in making a
statement no longer prevents us taking action or reaching a finding. For example,
despite the known challenge we heightened our response and pursued EDS and ED4
without victim participation in I I matters.

o,_

60
It appears that in the cases
a n ~ delays in taking action
in relation to allegations were at least in part attributed to investigations being
conducted by Tasmania Police and that the Department was of the view that it could
not take action in relation to an alleged perpetrator's employment while Tasmania
Police was pursuing criminal investigations. Please review Annexure C:
TDCT.0004.0018.0141 and TDCT.0004.0008.0142 (page 29).
(a)

Do you agree with the above? Please explain the reason for your answer.

(b)
Was this view of the Department based on a direction provided by Tasmania
Police? If yes, when was this direction provided?
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(c)
Does the Department have any policies or procedures in relation to the
interaction between the Department's investigations and investigations conducted by
Tasmania Police? If so, what are your views on the adequacy of these policies and
procedures? Please provide any such policies and procedures.
(d)
What in your view is a reasonable amount of time to wait to commence an
investigation and take action to suspend an employee pending confirmation from
Tasmania Police? How is risk to children addressed during this time?
(e)
In circumstances where there was a delay in reporting the allegation to the
police, how did this impact on timeframes for commencing the EDS process and
suspending employees?

(f)

Do you think that the approach taken by the Department is satisfactory? How
would this be handled today?
188. With respect to (a), I agree. I was advised that we had paused our inquiries and EDS
preparation on request of Tasmania Police so as not to compromise potential evidence.
My email to Kathy Baker and the People and Culture team of Sunday 8 November 2020
makes reference to advice from Police that they did not intend to pursue a criminal
investigation, which meant there was no impediment to us pursuing an EDS.
189. With respect to (b), I am not aware of any direction although any such direction would
apply at a more operational level.
190. With respect to (c), I am not aware of any specific policies or procedures that apply in
this context
191. With respect to (d), my preference is for the Departmental and Police investigation to
proceed simultaneously.
192. With respect to (e), reporting potentially criminal matters to Police should happen as a
priority before any other action takes place. EDS is a separate process and may be
subject to delay for many reasons.
193. With respect to (f), although we were bound to take that approach I do not consider
that it was satisfactory. Today the allegations would be shared with Police and the
Working With Vulnerable People Registrar immediately. An assessment of the
allegations would happen simultaneously and where a potential breach of the Code of
Conduct documentation would be prepared for my signature within 3 days.

61
The Commission may find that the EDS process is not a suitable or sufficient
mechanism for considering whether an Official poses a risk to the safety of children
and protecting children from any such risk. How would you respond to that potential
finding?
194. I agree with it. Please see my answer to Question 38.
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195. The issues raised by Ms O'Connor were taken seriously and investigated to the extent
possible given the lack of necessary details. On 18 December I wrote to Ms O'Connor
directly reminding her of her personal obligations as a mandatory reporter and asking
her for any further details she had on these matters or to provide the contact details of
the person who made the original report to her. I have never received an
acknowledgement of the correspondence or contact from Ms O'Connor in reply to my
request.

62
Please review Annexure P: TDCT.0004.0018.0719 and TDCT.0004.0018.0720,
being an email and briefing from you to Minister Courtney dated December 2021. The
briefing asserts that events occurring in August 2019 and a historical allegation made
in January 2020 had been properly handled.
(a)
Do you consider this briefing was accurate and dealt sufficiently with all the
matters raised?
In particular, do you consider the briefing was accurate in its dismissal of
(b)
suggestions that children were afraid of some Officials, that there was an acceptance
of sexual abuse committed by older boys on younger boys and that detainees were
threatened with placement in the Franklin Unit?
(c)
Having regard to the nature and number of allegations made by former
detainees, would you now accept that the absence of complaints to the Commissioner
for Children and Young People or the Custodial Inspector is not evidence that no abuse
occurred?
(d)
The information available to the Commission suggests that there was no referral
to the Serious Events Response Team (SERT) until some months a'fter the August 2019
incident, that the SERT review itself criticised the absence of timely reports to police
and Child S ~ i c e s , and that there was no referral to the police and Registrar in
relation t o - until some months later. Assuming that to be correct, would you
accept that the briefing is at best misleading on those points? Please explain your
answer.
(e)
Why were you satisfied that the allegation a g a i n s t - had been ~dealt
with by management' in 1995? Why was a statement alleging t h a t - h a d been
seen standing over a naked boy child not a matter warranting some degree of
investigation?

(f)
Why did you not inform the Minister that had been, prior to his
cessation of employment, the subject of multiple allegations of sexual abuse?
(g)
The Commission has received information and evidence from a number of
former detainees who refer to abuse occurring out of sight of CCTV cameras. In the
light of that evidence would you accept that the briefing was wrong to state that the
presence of CCTV cameras make abuse unlikely?
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196. This briefing was a briefing from Secretary to Minister. As Secretary I acted on advice
(Executive Officer)
received. In this case the briefing was "prepared by'
. The briefing then went through Pam Honan (Director, Youth Custodial Services) and
Mandy Clarke (Deputy Secretary). I trusted both, and believed (and still do) both are
well equipped for the roles they hold. When I want to know something about what has
occurred at A YDC my source of advice is the Deputy Secretary Mandy Clarke; I relied
on her and the author to provide accurate information.
197. I do not audit ministerial briefings I receive - I read but did not audit this briefing. One
of the purposes of the clearance table at the end of the document is that if a question
is raised with the accuracy or fullness of the information we can go direct to the author
to question it. On an average day I receive between IO and SO Ministerial briefings of
this kind and while I read them I do not audit their contents.
198. Both the Minister and I rely on the authors to provide accurate information in
accordance with section 9( I 0) of the State Service Act 2000 and on the senior staff
between myself and the author as described in the clearance table at the end of each
briefing to assure the quality and accuracy of briefings. When Parliament is sitting I also
receive 170 further briefings to the Ministers we report to and the Premier prior to
every sitting of Parliament, of which there are up to IO per year.

199. In reference to (a), yes.
200. In reference to (b), I consider that this accurately reflected the consistent advice from
AYDC Management and the Deputy Secretary in the context of the Centre in August
2019 as opposed to its history prior to that.
20 I. In reference to (c), I agree, however while reference to the absence of complaints does
not evidence an absence of abuse it does indicate an absence of the essential information
to enable us to act against the alleged perpetrators. Without complaints from victims,
or material witnesses or other information, A YDC Management, the Deputy Secretary,
myself, Tasmania Police and other bodies are unable to act within current legal
frameworks in Tasmania.
202. Having said that, in some circumstances an absence of complaints - for example, about
bullying or sexual abuse - could rationally support other evidence or indications that
such had not occurred. Absence of complaint does not prove its opposite, or prove a
'cover-up'. Absence of complaint can be relevant. I agree it is not always determinative.
203. In reference to (d), assuming the question is referring to Page 2 of Annexure P which
states: 'there was no cover up. The events were reported to the ARL, Tasmania Police
and the SERT were mobilised to independently investigate and assess the allegations of
abusive or illegal conduct. The review included a number of recommendations which
have been implemented at AYDC. Tasmania Police finalised their own investigations,
the Department's action was:
o

the Aug 2019 incident was referred to the SERT in Dec 2019 and a report completed
in March 2020 - Annexure R - 19 March 2020;

o - w a s referred to RWVP on

2000.
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204. In reference to (e), I read that statement to mean that the historical matter raised in
January 2020 had been reviewed by management and dealt with in accordance with the
Solicitor-General's advice of 2007. When the Solicitor-General's policy changed in 2020
this allegation was included in the EDS process against Creely commenced in November
2020. Although I did consider the historical statements warranted further investigation,
our understanding at the time was that this was not possible without a participating
witness.
205. In reference to (f), I cleared the briefing note on the basis of information I was presented
with. At the time of signing I was only aware of the matters that are the subject of the
2020 EDS.
206. In reference to (g), this highlights the challenge of conducting investigations without a
participating victim. To my knowledge the exact locations of these areas "out of sight"
of CCTV have never been specified or described - I would be grateful if the Commission
was able to identify them as management at AYDC have never been able to identify
them for me. Even without that information, if a victim provided us with details or even
approximations of dates of the offences we would be able to check the CCTV archive
that would show the alleged offender(s) escorting the victims to locations out of sight
of the CCTV and returning them from those locations and that would sufficient evidence
for us to act. We have never been able to engage with a victim to obtain that level of
detail as they have refused to participate in discussions with us.
207. In addition to that we have engaged an external consultant who is expert in such matters to audit the CCTV coverage of the Centre and to identify
any areas that are "out of sight" so that they can be eliminated. As far as I know this
consultant has not yet reported on the results of this audit.

Information ~atherin~ before commencin~ EDS process
63
It appears that when allegations of child sexual abuse are raised in relation to
Ashley Youth Detention Centre Officials, in some circumstances, steps are taken to
gather further information in relation to those allegations (including through holding a
meeting with the alleged perpetrator) instead of proceeding to an EDS investigation.
By way of example, see Annexure D: TDCT.0004.0023.00S3; Annexure E:
TDCT.0004.0023.0028. Please explain in relation to each o f - a n d Mr

-

(a)
why you did not commence an EDS investigation and suspension upon becoming
aware of the allegations;

the test that you were applying to commence an EDS investigation and take a
(b)
decision to suspend the Official;
whether the Official continued to have access to detainees during this period
(c)
and the actions you took to mitigate the risk the Official posed to detainees.
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208. In relation to (a), allegations arising from redress matters do not come to me in the first
instance. They are provided by the Department of Justice direct to our legal services
area to advise on the probability of their accuracy. The first time I became aware of
the allegations was on receipt of documentation recommending to me that I authorise
EDS/ED4 processes. I authorise the commencement of EDS processes based on advice
and recommendations that I receive from People and Culture after they have assessed
the information. At a minimum before they recommend that I commence an
investigation People and Culture will confirm that the alleged perpetrator and the victim
could have had contact at the centre on the basis of rosters, employment records and
detainee records. In these two instances it appears that further information was
required beyond what had been provided for in the redress claim to reach a threshold
of suspicion sufficient for People and Culture to consider that my use of the EDS power
was appropriate. This does not surprise me as the redress schemes (understandably)
made payouts on the basis of a very low threshold of suspicion.
209. In relation to (b), if the alleged perpetrator and the victim had not been at the Centre
during the same period I would not commence an EDS investigation or take a decision
to suspend an Official - which is the preliminary threshold that People and Culture
investigate. If I form a belief that a breach of the Code may have occurred I will
commence an investigation.
ontinued to
210. In relation to (c), I am not aware of w h e t h e ~ and Clyde
have access to detainees after allegations were made and while further information was
being gathered. I am not in a position to, nor do I have the requisite knowledge to,
mitigate any risks at operational level. Action to mitigate the risk to detainees would
have been taken by the Director and Centre Manager as it was an operational matter.

Missin~ files
The Commission has received information that files relating t o - n d
went missing in 2020. Please see Annexure Q:
TDCT.0004.0021.0153 and TDCT.0004.0018.0405.
64

(a)

Please set out your understanding of the contents of these files.

(b)
Please set out an update regarding any steps taken by the police in relation to
the missing files.
(c)
Are you aware of any steps taken by the Department to locate the missing files?
If so, please provide details. If not, please explain why no steps have been taken.
(d)
Are you aware of any investigations undertaken by the Department to
determine how the files went missing? If so, please provide details. If not, please explain
why no such investigation has taken place and whether there are any other
mechanisms in place to prevent this happening in the future.
(e)
Do you have any reflections as to whether, and why these files might have been
stolen?
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21 I. In relation to (a), my understanding is that these are the personnel files of the individuals.
212. In relation to (b), I have received no report from Police on this matter.
213. In relation to (c), the Department is not aware of the location of the files and has no
authority to pursue an investigation. The Department is reliant on Tasmania Police in
this matter.
214. In relation to (d), an EDS was initiated into this matter but is limited in its legal authority
to pursue the matter outside of the employment sphere. I have not received any update
from Police on their investigations.
215. In relation to (e), I can only speculate that the person who stole the files was trying to
assist the individuals referenced by the files either to inform their responses in the EDS
process or because there may have been an assumption that the files contained
information that could potentially prejudice them.

65
The Commission understands that Ashley Youth Detention Centre recently
undertook a process of converting files to an electronic platform and t h a t was leading this process.
(a)

Is this accurate?

(b)

When did this occur?

(c)

What files did this process relate to?

(d)

Did it include the types of files that went missing?

216. With respect to (a), it is not wholly accurate - the Department commenced a largescale initiative to digitise its archives and records but that was not led b y _
This is different to the assignment- undertook prior to the commencement
of the ED4 in - 2 0 2 0 , which only involved reviews of policy files.
217. With respect to (b), this occurred in-2021.
218. With respect to (c), the AYDC file conversion process related to all files and archives
held by it (whereas the assignment- undertook was restricted to a review of
policy files only).
219. With respect to (d), yes (for the AYDC project commenced in (for the assignment~as undertaking).

2021) and no

Respondin~ to children displayin~ harmful sexual behaviours
220. Before answering these questions I must reiterate that I do not have any expertise about
the best (trauma informed) way to respond to children who are displaying harmful
sexual behaviours. I do know that those children require care, guidance and
compassion, rather than punishment. The challenge is to identify sexual behaviour that
is harmful (including because of issues about capacity to consent), and to respond to it
in a way that protects detainees.
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In what circumstances are incidents involving harmful sexual behaviours
reported to you?
221. There are several circumstances in which a harmful sexual behaviour incident is
reported to me. Where a harmful sexual behaviour incident occurs, staff are required
to fill in the AYDC Incident Reporting Form. The AYDC Incident Reporting Procedure
provides instruction on how and who needs to complete the form. The form requires
information about the incident, location, operations coordinator or other senior staff
the incident is reported to, who was present, notifications to other
staff/agencies/contractors, an explanation of what happened, identification of the
available evidence (CCTV, physical evidence) and a classification of the seriousness of
the incident, from recorded incident, to minor incident, to detention offence (as defined
under the Youth Justice Act).
222. A management assessment is then undertaken concerning the incident where it is
determined whether to refer the incident to the Manager, Custodial Youth Justice and
whether other referrals, such as Tasmania Police, Guardian, Advice and Referral Line,
Child Safety or Community Youth Justice, are required. The management assessment
also considers whether an independent investigator should be engaged, including
whether a code of conduct breach occurred (Employment Direction 5 of the State
Service Act 2000). It is at this stage, if an independent investigation is considered
appropriate, that the incident would be reported to me.
223. Another circumstance when I would receive reports of incidents involving harmful
sexual behaviours is when a resident, or a member of their family contacts me. The
Youth Justice Act 1997 provides rights to detainees and their family to make a complaint
to the Secretary about treatment they are receiving in the Detention Centre. The Act
also states that the Secretary must provide a written response to the detainee.
224. Most incident reports don’t come to me. The things come to me that are the matters
that are not delegated – ED5s (investigation) and ED4s (suspension) – and major
incidents. The major incidents that come to me is at the discretion of the Deputy
Secretary who will elevate what she thinks I need to know. I do not have any concerns
about how Mandy Clarke has made that judgment call. The reports on major incidents
come to me for information – not for me to second guess the relevant decisions. I will
not second guess a decision made by youth justice practitioners because I am not a
youth justice expert. In exceptional circumstances I would take external advice before
I change the way the internal youth justice practitioners are working. I do not exclude
that I could second guess or inquire into a decision where, within my expertise, I
considered it was manifestly wrong – such as an event of an obviously criminal nature
– but this has never occurred.
67

What is the purpose of those incident reports?

225. Where an incident report comes to me, the purpose of incidents being reported to me
where a code of conduct breach may have occurred. In that case I am required to initiate
the ED5 process to deal with that breach.
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226. The incidents are also reported in the ARL, which feeds into the child safety risk
assessment process. If the reports only came to me I would pass them onto the ARL.
That is not necessary under the system in place; indeed, it would only serve to add an
unnecessary step in the information chain, potentially delaying time critical notification.

68

What action do you take in response to the incident reports?

227. My response to the small number of incident reports I receive will depend on the
content of the specific report. All incident reports come to me via a responsible Deputy
Secretary such that they are always accompanied by some analysis of the report itself
and recommendations for response. If a recommendation is made that an independent
investigation is required following an incident involving harmful sexual behaviours, a
Minute is prepared for me. From the information provided in the Minute, I decide
whether there is reason to believe that a breach of the State Service Act 2000 Code of
Conduct may have occurred. If I form a belief that a breach of the Code may have
occurred, then I will appoint an investigator, usually external, to investigate following
the procedure established in Employment Direction Number 5.
228. ~
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Please review Annexure R: TDCT.0002.0011.005 I being the SERT review into
the incident involving harmful sexual behaviours directed by two detainees towards
Henry
in-2019 and the issue briefing approved by you in relation to this
incident on
2019 (Annexure S: TDCT.0004.0031.000I).
(a)
Having regard to the fact that the SERT review found that the incident
constituted a sexual assault:

(i)
Do you consider that the issues briefing minimised the nature and seriousness of
the incident, including by stating that the incidents that occurred between the four
residents over the period
2019 ~could be described as wrestling and/or
adolescent behaviour, or unwanted attention'?
(ii)
Do you consider that the issues briefing demonstrates a lack of understanding
of harmful sexual behaviours?
(iii)
Compare the issues briefing to Annexure T: TDCT.0004.0018.0312 (pages 2526), which is a briefing about inappropriate contact between residents that occurred
on
2021. Do you have any reflections on the quality of each briefing?
Were the authors of these briefings the same?
(b)
Why was the referral to SERT only made in - 2 0 1 9 ? What was the
reason for the delay?
(c)
Please comment on the findings of the SERT. Do you accept them? What are
your reflections on the implications of those findings?
(d)
What steps has the Department taken in response to the findings of the SERT
review?
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(e)
How has the Department ensured that each of the SERT's recommendations
have been implemented? Has the Department continued to monitor compliance with
the recommendations? To the extent that recommendations have not been
implemented please explain why not. Please also explain any delay in relation to the
implementation of the SERT recommendations.

(f)

What action was taken to ensure that Ashley Detention Centre Officials did not
minimise or fail to take appropriate action in future cases of harmful sexual behaviour
by detainees?

(g)
Are you aware of whether SERT's access to the files of any detainees were
restricted on or about
2019 and again on
2020? If yes, why
did this occur?
(h)
Are you aware of whether SERT was informed on either day that the files of
relevant detainees could not be found, were archived, or were missing? If yes, why was
SERT informed?

(i)
The Commission has received information suggesting that copies of incident
reports relating to the
incident provided to SERT members differed from,
and contained less detail than, copies later obtained by SERT. What are your
reflections on why this might be so?
(j)
What are your reflections on whether a view that the conduct o · lbert
and
towards
in 2019 was not serious and did not
warrant a mandatory report view was appropriate?
229. With respect to (a):
o

(i) I don't think that overall the report "minimised" the event. The issues briefing
refers to the incident as "a potential sexual assault". SERT concluded that it was a
sexual assault. As I read the briefing, the incidents being referred to under the
heading "risk implications" do not include the "potential sexual assault" that is the
subject of the briefing but rather refer to other incidents that happened during that
period. I do not consider that the assault o n - involving the bottle was being
minimised as merely "wrestling and/or adolescent behaviour, or as unwanted
attention". However the SERT concludes that the briefing to me did not provide an
accurate account of the incident because it states that llml. was able to keep his
pants up whereas in truth his pants were pulled down to provide a clear view of his
naked buttocks. I agree that the briefing is deficient - this aspect of the briefing was
inaccurate and painted the incident in a less severe light.

o

(ii) The issues briefing provides no reference to harmful sexual behaviours. There is
no indication whether or not the author has any understanding of those issues and I
agree the note does not explore the harmfulness of the behaviour in question.
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o

(iii) The two documents are different - one is an issues briefing to the Secretary and
the other is an Incident Review. I also notice that Annexure T was drafted a little
over 2 years after Annexure S and I expect it reflects improvements in skills and
understanding developed within AYDC over those years. The authors of the two
briefings are not the same and their work displays their different professional
backgrounds. The issues briefing was prepared by a former police officer, and I
associate the lack of reflective commentary, and the focus on bare facts, with that
profession.

230. With respect to (b), as I recall in the period between
various
discussions took place about the most appropriate way to respond to the event from
the various perspectives of professional and operational services and the Director
herself.
231. With respect to (c), I am a strong supporter of the SERT process that was introduced
under me as Secretary and I accept its findings. The findings reflect the event, good
practice and the status of AYDC at the time it was written.
232. With respect to (d), to my knowledge these recommendations have been accepted and
integrated into wider ongoing reforms at AYDC (see attached document 2021 AYDC
Review of SERT Recommendations -Annexure MP.69.00 I.
233. With respect to (e) - (i), Mandy Clark and Pam Honan had responsibility for
implementing the recommendations and I have not yet received a briefing on the
progress of these issues so I cannot address them.
234. With respect to (j), my reflection is that the view taken of those events was not
appropriate. Concerns around responses like this are exactly why SERT was developed
3 years ago and why it was convened for this matter.
235. I should explain how SERT now works. The standing SERT was disbanded after it
completed reviewing the backlog of historical claims. But it has been brought back
together for particular issues as needed. SERT was established without the Department
receiving any additional funding for it - the key staff were "borrowed" from front line
positions (where they cannot be spared). With a priority on child safety I considered it
inappropriate to have this group of internal experts standing by waiting for a serious
event when they were needed to attend routine child safety matters.
Margaret

incident

Please review Annexure U: TDCT.0004.0018.0738 which is an issues briefing to
Ginna Webster dated 2019 regarding the sexualised incident involvindla
that occurred during the a~er-hours program on 2019. The briefing
sets out that a SERT review of the incident and subsequent action that was to be taken.
70
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(a)
Were you briefed about this incident when you became Secretary of the
Department?
(b)

Please set out the steps that the Department took in response to this incident.
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(c)
Was a SERT review conducted? If so, please provide the terms of reference and
report. If not, why not?
(d)
How did you, the previous Secretary, or the Deputy Secretary (whichever is
relevant) satisfy yourself that appropriate action had been taken in relation to this
incident and that young women in Ashley Youth Detention Centre would be safe from
any such incident in future?
236. I was not briefed on the above incident and I am not aware of the incident so I cannot
provide the information requested.
237. I have noted elsewhere in this statement the tension between various youth justice
goals. The after-hours program provides important socialisation time for detainees. In
a resource constrained environment, programs like this can be lost (and with it the
opportunity for co-educational recreation and socialisation) if the Centre's acceptance
of risk is set at too low a level. The challenge for youth justice is to get these risk
settings right, noting that a life without the many risks of interaction could also be
intolerable and damaging to children. It is my understanding that at the time of these
events. was the only female at the Centre, so there was no one else of her own
gender to socialise with.

Placement decisions
71
The Commission has received evidence suggesting that during the Relevant
Period there was inappropriate placement of detainees in different units within Ashley
Youth Detention Centre, including in relation to placement of detainees in units with
other detainees.
See,
for example Annexure V:
DCT.0004.0008.124 I;
DCT.0004.0020.4904, DCT.0004.0016.3354; DCT.0004.0008.46 I 0.
(a)
What is your understanding of how placement decisions are made, including in
relation to the role of the Multi-Disciplinary Team (MDT)?
(b)
Do you have any concerns or have you been made aware of any concerns
regarding the way in which placement decisions are made? If so, what steps have you
taken to address these concerns?
(c)

What are your reflections on the issues raised in the correspondence?

238. With respect to (a), my understanding of how placement decisions about young people
are made is that they are made in the best interests of all young people at the Centre.
Matters relevant to unit allocation include age, gender, safety and security needs,
individual needs or special requirements, rehabilitation needs, relationship dynamics and
the views of youth workers who have been working with young people.
239. My understanding is that the Centre Support Team (CST) make the initial unit
placement determination. Thereafter, the Risk Assessment Process T earn (RAPT)
Their determination is informed by
makes determinations of unit changes.
recommendations made by the Multi-Disciplinary Team (MDT).
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240. The purpose of CST meetings is to consider the incidents, unit placements, case
management, youth requests, and incentive level of the youths in the Centre. Following
induction, the CST determine the most appropriate unit to place the youth in at the
regular weekly meeting. This determination is based on information recorded in the
youth’s risk questionnaire, where they are best expected to fit based on personality,
who they get on with, and so on. CST comprises the Operations Manager (chair), the
Ops coordinator for the day, the Ashley Support Team (Case Management, Professional
Services, Program), the Youth Worker and the School principal.
241. Thereafter, when required, the Risk Assessment Process Team (RAPT) convenes to
determine whether changes to unit allocation are needed for a young person/s. The
procedure for Unit Commissioning, De-Commissioning and Allocation to a Young
Person (D21/68465) is annexed to this Statement as Annexure MP.71.001.
242. The purpose of the Multi-Disciplinary Team is to develop, implement and document
responses to individual care/case management plans for the period of custodial care.
Each young person in custody at Ashley Youth Detention Centre will be discussed at
MDT on admission, if behavioural or concerning behaviours are identified and 3 weeks
prior to release.
243. With respect to (b), no I have not had or been made aware of concerns with placement
decisions until receiving this RFS.
244. With respect to (c), the issues raised in the correspondence suggest to me that the
placement decisions identified in the correspondence were not made consistently with
my understanding of how they are meant to be made. Having read the documents
accompanying the RFS, this is an issue that I will ask the new Executive Director to
investigate and ensure that a very clear and auditable policy and practice is in place.
72
During the Relevant Period was there, to your knowledge, a formal or informal
policy of using placement decisions or threats of placement decisions as a means to
influence or punish the conduct of detainees?
245. I am not aware of any formal or informal policy of using placement decisions or threats
of placement decisions to influence or punish the conduct of detainees.
73
During the Relevant Period was there to your knowledge any policy or practice
of using the behaviour or potential behaviour of some detainees as a threat to influence
or punish the conduct of other detainees? For instance, was there ever a policy or
practice of threatening detainees with the risk of placement in the Franklin Unit and/or
the risk of being placed with detainees who posed a risk of physical or sexual harm to
them?
246. I am not aware of any policy or practice of using the behaviour or potential behaviour
of some detainees as a threat to influence or punish the conduct of other detainees.
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247. As stated in my response to Question 15 of RFS052, the Practice Framework and
Learning and Development Framework underpin the basis upon which behavioural
management techniques are used by staff at AYDC for young people. I also provided a
detailed response to behaviour management techniques, namely the Behaviour
Development Program, used by AYDC staff in response to Question 19 in RFS052.
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Please review Annexure W: DCT.0004.0006.0526 which sets out a complaint
made b ~ in relation to the placement o
in a program group
Finn
with
(a)

Were you made aware of this complaint at the time?

(b)
What are your reflections on this complaint, including in relation to the issues
it raises in relation to the safety and wellbeing of detainees and trauma-informed
practice?
(c)

Do you think that this placement would occur today?

248. With respect to (a), no.
249. With respect to (b), this complaint indicates that-had legitimate concerns regarding
the care of
albeit from secondary information and was needing to prosecute
these with a group that was not sufficiently trauma informed in their approach.

!,Miltl

250. With respect to (c), no I do not think it would.

75
Please review Annexure V: DCT.0004.0020.4904. What are your reflections on
the issues raised b ~ on 6 January 2020 in relation to placement decisions and
the Franklin Unit? Do you consider that the issues identified have been addressed?
Please explain your answer.
251. My reflections here are similar to those I have made above. These documents show
t h a - raised these issues in good faith, and her trauma-informed approach was not
accepted by others at the Centre. I do not have sufficient direct oversight and
understanding to confidently judge whether the issues have been dealt with.

Unit Bound, isolation and the blue pro~ram
252. The use of isolation under the guise of other names, whether that be as a form of
punishment, as a behaviour management tool or simply to avoid the complex task of
managing escalated young people in a trauma informed way, is inappropriate and
potentially harmful where the legislative approvals and controls on its use are not
observed.

76

In answering the below questions please review:

(a)
your letter to the Commissioner for Children and Young People dated I I
September 2019 in which you:

(i)

draw a distinction between being "unit bound" and being in isolation; and
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(ii)
state that there is no separate Unit Bound Procedure in use at Ashley Youth
Detention Centre and that the term refers to residents who are from time to time
confined to their residential unit as a result of the governing Behaviour Development
System and related procedures used at Ashley Youth Detention Centre (Annexure X:
CCYP.0001.0005.0371 (at 0375-0376));
(b)
the related draft issues briefing
DCT.0004.0005.4801) which also states that:

to

the

Minister

(Annexure

Y:

(i)
the BDS affords a colour status to a resident which can determine an activity
the resident may or may not participate in, is ratified at Centre Support Team (CST)
meetings;
(ii)
Work Health and Safety Risk Assessments complement the decision-making
process; and
(iii)
MDT and Program Assessment Team (PAT) meetings complement and aid the
decision-making process;
(c)
the related draft issues briefing to you (Annexure Z: DCT.0004.0005.4804)
which refers to decision-making under the BDS and also states:
‘There is a risk that the Commissioner or others will contend that being unit bound is
an extension of the Blue Category (page 25 of the BDS), which is rarely used, but a
current category used to manage the behaviours of individuals who consistently refuse
to adhere to the rules and good order of the Centre or who are unable to assimilate
with the broader AYDC community’;
(d)
version 2.8 of the BDS that was updated in March 2019 (Annexure AA:
DCT.0004.0005.3386) which appears to have been provided to the Commissioner for
Children and Young People in March 2019 (Annexure AA: DCT.0004.0005.4398) Please
also
review
Annexure
AB:
DCT.0004.0005.3378;
DCT.0004.0005.3380;
DCT.0004.0005.3382; DCT.0004.0005.3384;
(e)
your response to RFS-TAS-052 which states that the ‘blue program’ ‘was not a
formalised or approved program and was not contained in any policy or procedure
documents from time to time’ but that it appears that ‘it had some level of acceptance
among AYDC staff as being operationally utilised at that time.’
253. No response is requested to the above.
77
Please produce a copy of the final version of the briefings referenced in
paragraphs 76(c) and (d).
254. A final version of the issues briefing and eleven attachments is annexed at Annexure
MP.77.001 and includes, at Attachment 10 to the issues briefing, the issues briefing to
the Minister.
78

Please explain the distinction between:
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(a)

isolation;

(b)

being unit bound; and

(c)

the use of the ‘blue program’.

In answering this question please also set out:
(d)
any policies and procedures in relation to each of these that have been in place
during the Relevant Period;
(e)
your understanding of how each of these has operated and continues to operate
in practice at Ashley Youth Detention Centre during the Relevant Period. Please
explain any changes over the Relevant Period;
(f)
whether any such practice (including previous practice during the Relevant
Period) conforms with the policies and procedures and, if not, why not;
(g)
whether any such practice (including previous practice during the Relevant
Period) conforms with your legislative obligations, including in relation to section 133
of the Youth Justice Act 1997 (Tas);
(h)
whether and how detainees subject to each of these practices are able to attend
the Ashley Youth Detention Centre school;
(i)

any other concerns that you have in relation to the above.

255. With respect to (a), isolation is defined under the Youth Justice Act 1997 section 133
as “locking a detainee in a room separate from others and from the normal routine of
the detention centre”. This definition has remained constant since the introduction of
the Act. Isolation is strictly time limited and requires regular monitoring. Isolation is
specifically intended for safety, is an immediate response to a safety concern and is to
be used as a last resort. Detainees in isolation are not able to attend the school but are
given access to school work that they can undertake in their room.
256. With respect to (b), unit bound is described in the issues briefing as referring to the
situation where a resident, as a result of decisions made in response to the specific
needs and behaviours of the resident, is not scheduled for activities outside the unit and
therefore remains within the unit. The resident is not locked into their rooms nor kept
from contact with other residents although there may be restrictions on contact with
specific residents. Unit Bound is not a formal status, and there is no specific policy
governing it, but is a description of the current circumstances of the resident.
257. The issues briefing also states that when a resident is "unit bound” they continue to
have an educational program which is monitored through the multi-disciplinary team.
Depending on risk assessment some aspects of the educational program (e.g. the Ashley
School Woodworking program which involves sharp tools) may not be available.
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258. In the past “unit bound" has been used interchangeably with the terms “separate
routine” and “individual program” both of which appeared on early versions of the
isolation procedure and have been, at times, used in a manner similar to the blue
program below.
259. With respect to (c), the “Blue” program or category is a practice which was intended
to be for tightly restricted movement and unit bound detainees. A Blue program appears
to have been in place in 2013 and a version of the Blue program was put into place as a
category within the framework of the Behaviour Development System. It was inserted
into a draft (Version 2.8) for a period in 2019 and implemented within AYDC. Neither
the Blue program nor the Blue category were approved by the Department. The Blue
category of the BDS was implemented within AYDC without agency approval. The Blue
program and the Blue category are both based on incorrect interpretations of policies
and procedures to manage behaviours. They are unlawful (in my personal view) and
inconsistent with approved practice.
79
You said in response to RFS-TAS-052 that the ‘blue program’ ‘was not contained
in any policy or procedure documents from time to time’:
(a)
How does this statement align with the position as set out in the documents
referenced above, including the updated BDS?
(b)
What steps did you take to satisfy yourself of the accuracy of the statements
you made in the response to RFS-TAS-052?
260. As noted above neither the Blue program nor the Blue category were formally approved
but I have been advised that both have had some currency with the AYDC from time
to time. The BDS (Version2.8) which includes the blue category was a draft which was
not approved by the Department.
261. The steps I took were to consider the available records and to take advice from subject
matter experts. My response on that topic was reviewed by myself and the Director,
Youth Custodial Services, Pam Honan, who is directly responsible for Youth Custodial
Services. Pam confirmed the correctness of the information contained in my statement.
80
What is your understanding of how decisions are made in relation to the use of
each of isolation, unit bound and the ‘blue program’, including in relation to the role
of the MDT? If this has changed over the Relevant Period please address these changes.
262. My understanding is that:
o The decision making in regard to isolation is set out clearly in the Use of Isolation
Procedure and there are clear mechanisms for review and oversight.
o Decisions in regard to the participation of young people in different activities within
the AYDC and whether their participation is restricted to those activities occurring
within the unit are made by the Multi-Disciplinary Team consistent with their terms
of reference.
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o Decisions to implement a blue program or category are not consistent with agency
policy or procedure and should not have occurred. Such decisions were based on
misinterpretations of policy and legislation.
263. With regard to how this has changed over the relevant period this was addressed in
evidence given by Pamela Honan during a hearing before the Commission. In short, the
use of the Blue program and unit bound have been ceased and replaced by a Use of
Isolation procedure that is monitored and enforced. I am also aware that the
Commissioner for Children and Young People monitors the use of isolation and is
regularly provided with data to enable that monitoring.
81
Do you have any concerns in relation to how decisions are made in relation to
the use of isolation, unit bound and the ‘blue program’? Please explain your answer.
264. I do not have concerns in regard to how decisions are made in relation to the use of
isolation, where isolation is recognised as isolation. There should be no decision made
to implement a blue program or category under the Behaviour Development System.
265. As stated above “unit bound” is a term to describe the circumstances in which some
restrictions on the participation of the resident outside their unit have been put into
place as a result of the MDT. I do not have concerns about the procedure for the
operation of the multi-disciplinary team or the decisions made by that team. It may be
however that the term “unit bound” should perhaps be replaced with another term
which has less historical associations and better describes the current program for the
young person concerned.
Incident on 13 December 2019
266. The incident on 13 December 2019 involved detainees getting out of control and
damaging property. In the life of the AYDC events of this kind are not unique. What
is alarming is the manner in which the young people involved were dealt with following
the incident, including the unlawful and unauthorised use of extended isolation, and the
attempts by some Officials to cover this up. What is reassuring to me is that these
attempts were thwarted by the refusal of other Officials to be pressured to participate
in this cover up. They saw it for what it was and called it out. This tells me that the
cultural change that we have been trying to bring about has been working.
82
Please review Annexure AC: TDCT.0004.0023.0095 which is an issues briefing to
the Minister in relation to the 13 December 2019 incident. Do you consider that this
briefing provided sufficient information to the Minister, including in relation to the
punishment imposed on detainees? Please explain your answer.
267. The briefing is intended to provide a brief to the Minister about an incident that
occurred 3 days earlier. As I have discussed above, the clearance table at the end of
the briefing note is included to ensure that the content author is known and that
relevant senior staff, in this case Ms Honan and Ms Clarke, have reviewed the document
and consider its content appropriate and fulsome to address the subject. In the
circumstances, the sanctions were not central to this briefing.
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268. Regardless of whether it is in the briefing, the Minister and his/her office would be made
aware of the salient details of the major events that occur in A YDC by telephone by
either the Deputy Secretary and/or the Director, which would include regular updates
until the event resolved. Communication between the Department and the Minister's
Office is not restricted to formal briefings and there is a continual daily dialogue between
the Department and the Ministers Advisers. These issues would also be
discussed/debriefed through the more formal regular weekly meetings (RWMs). In
Tasmania, Secretaries are required to have RWMs with each of their Ministers for a
minimum of an hour. It is common for the daily communication and these more formal
meetings to include discussion about specific events and individual young people in our
system.
269. I consider it highly unlikely that the Minister did not soon know what occurred with the
detainees after these events as a result of further detail discussed throughout the days
after the event and at the RWM and that is not information that I would try to keep
from the Minister (and I do not believe that any of my staff would either). I certainly did
not consider that the Issues Briefing to the Minister provided insufficient information what is included by the briefing is guided by the request and the Minister has time with
me every week in which they ask many detailed questions. Further, once submitted to
the Minister's Office and reviewed by the relevant advisers further information is
frequently requested and provided before the briefing is provided to the Minister.

83
Why was there a delay in conducting an investigation into the 13 December
2019 incident?
270. The report itself details the issues that arose following the 13 December 2019 incident,
which took some time to play out, such as the period of approximately a month over
which Patrick Ryan and
spent trying to get isolation forms signed
(retrospectively) for those events. Although the primary incident occurred on 13
December 2019 the problem requiring investigation was not what happened on 13
December 2019 when the detainees got on the roof but the response to it, which
occurred from that point onwards over a number of weeks. The investigator was
instructed on 20 February 2020 after concerns were expressed after the event and its
follow up. I anticipate that the intervening holiday period was partially responsible for it
taking until February to implement the decision to appoint an investigator, once those
issues had been uncovered.
271. The investigator reported on 26 March 2021. In the Preface, Cummings lists several
factors that led to delays in his ability to quickly and easily gather the detail required:
o

COVID 19 restrictions and related difficulties;

o

Patrick Ryan's extended sick leave and transfer to another role away from AYDC;

o

A lengthy delay by Patrick Ryan in responding to the questions he was asked (he was
asked on 26 October 202 and he responded on 8 March 2021 ).

84
Your response to RFS-TAS-052 states that the James Cummings report in
relation to the roof incident on Friday 13 December 2019 (JC Report) in essence found
that the Department's policies and procedures are sound but the manner in which
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Officials responding to the incident interpreted and applied the policies and
procedures was problematic. Having regard to the JC Report: (Annexure AD:
TDCT.0004.0018.0402):
(a)
In what ways was the interpretation and application of the policies and
procedures ~problematic'? Please explain, including in relation to the use of
isolation/unit bound, the retrospective signing of isolation forms and the use of force
by Ashley Youth Detention Centre Officials.
(b)
Please comment on statements made in the JC Report regarding the use of the
~blue program' and unit bound practice. Do you consider that actions taken by Ashley
Youth Detention Centre Officials in this regard were (i) within Ashley Youth Detention
Centre's policies and procedures; and (ii) an appropriate response?
(c)
Please comment on whether you consider that the way in which isolation was
used was in breach of section 133 of the Youth Justice Act 1997 (Tas).
(d)

What are your reflections on the findings of the investigation?

(e)
What steps has the Department taken in light of the findings of the JC Report,
including to ensure that policies and procedures will be interpreted and applied
correctly?
272. With respect to (a), the application of the policies and procedures was problematic in
that there was significant confusion in regard to whether the residents concerned were
in isolation according to policy (and law) and in regard to the required level of delegation
and steps required to maintain that status. The use of isolation as a punishment, or for
an extended period, is contrary to policy and law. This was expanded on in evidence
given by Ms Honan before the Commission on 19 August 2022. The attempted
retrospective authorisation of isolation and the use of force against detainees did not
comply with existing policies and in the former case attempted to manipulate those
policies. I agree with the findings of the Cummings Report as detailed below.
273. With respect to (b), the Cummings report identified the following conduct which in my
view were neither appropriate nor within policy/procedure:
o

Use of isolation outside policy/legislation.

o

No approval of use of isolation for 3 residents involved in incident over the 3 days
following the incident.

o

Extension of isolation without mandatory review.

o

Non-compliance with emergency management procedure.

o

Lack of oversight.

o

Delegation not applied appropriately.

o

Incident reporting record keeping no complied with.
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o Culture – bullying, conflict between operational and professional services staff and
alleged backdating of documents.
o Use of physical force.
274. With respect to (c), the way in which isolation was used was contrary to section 133
of the Youth Justice Act 1997 (Tas).
275. With respect to (d), the findings indicated significant problems with the use of isolation
and the culture within the AYDC which needed to be addressed.
276. With respect to (e), since the Report was received work has been done to directly
address the ways in which AYDC operates through the development of the AYDC
Practice Framework and the AYDC Learning and Development Framework. The
training coordinator role at AYDC has been upgraded, new policies and procedures are
being developed in line with the Practice Framework. The current practice of the multidisciplinary team provides oversight and risk assessment alongside the development of
appropriate safety planning and behaviour management.
Incident on 6 March 2020
85
The Commission is aware that a serious incident took place at Ashley Youth
Detention Centre on 6 March 2020 which included a number of detainees gaining
access to the roof, obtaining items to use as weapons and an alleged assault of a
detainee by another detainee. Please review Annexure AE: TDCT.0004.0018.0158.
(a)

How were you briefed in relation to this event?

(b)
Do you have any concerns about the way in which the incident and its aftermath
was managed? Please give reasons for your answer.
(c)
Do you think it was necessary to conduct an independent investigation? If not,
why not? What features distinguished this event from the event of 13 December 2019
which was made the subject of such an investigation?
277. By way of background I note that the state was in lockdown at the time and I had just
been tasked by the Premier to establish a Quarantine Hotel program.
278. With respect to (a), I do not recall being briefed about this event at the time.
279. With respect to (b), I have no recollection about the way the incident and its aftermath
was managed.
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280. With respect to (c), as a general rule there is always a review conducted of any major
incident. That could be in the form of a f o r m a l ~ investigation or by way of
SERT. In this case the review was undertaken b y - w h o is a very experienced
reviewer from within the Child Safety Service - she is independent from within Youth
Justice but not from government. Her report is thorough and I can see no conflict or
bias. This investigation concerned the serious incident on 6 March 2020 itself, rather
than the extended series of events following the serious incident on 13 December 2019,
which involved the handling and response to that incident by a range of different staff.
The choice of investigators was appropriate but it may also be dictated by who is
available at the time.

Oversirht
86
In relation to your correspondence with the Commissioner for Children and
Young People in September to October 2021 regarding issues raised by Cassy O'Connor
(Annexure AF: CCYP.0001.0005.1895 (at 1899-190I); TDCT.0004.0018.0346):
(a)
Do you consider that your response adequately addressed both questions asked
by the Commissioner for Children and Young People? If so, why? If not, why not?
(b)
Why did you not respond to the Commissioner for Children and Young People's
question as to whether any of the Officials referred to by Ms O'Connor continue to
work at Ashley Youth Detention Centre?
(c)
What steps did you take to inform yourself of the relevant matters when
responding to the Commissioner for Children and Young People?
What are your reflections on the concerns raised by the Commissioner for
(d)
Children and Young People?
281. With respect to (a), yes - all issues raised by the Commissioner were considered
seriously, discussed with relevant officers and a thorough response provided.
282. With respect to (b), I was of the belief that due to the requirements of the Personal
Information Protection Act I was unable to respond directly to that question because it
would breach that Act to do so. That was the sole reason that I did not respond to that
question.
283. With respect to (c), I was briefed comprehensively by Mandy Clarke before responding.
284. With respect to (d), the Commissioner raising these concerns is a valuable part of her
role and conduct and we welcome it. The Commissioner's concerns were serious and
clearly warranted a request to me to explain what we were doing to ensure that
children and young people at AYDC are safe from harm, which I did.

87
In relation to the Ombudsman's own motion investigation in relation to the
Department's response to the-2019 incident involving Margaret
(Annexure
AG: DCT.0004.0007.4844):
(a)

What was the outcome of this investigation?
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(b)
What steps has the Department taken in response to the investigation? Please
provide any relevant documents
285. With respect to (a), the Ombudsman's investigation Report of 29 June 2021
(Annexure MP.87.00 I) recommended:
o

That adequate supervision is provided for 'after hours' programs involving male and
female residents at AYDC.

o

That incident reports and related information are provided promptly to the
Custodial Inspector.

o

That appropriate procedures are put in place to ensure that requests for information
from the Custodial Inspector and Ombudsman are responded to promptly and
fulsomely.

286. With respect to (b), I was advised by the Director Youth and Family Violence Service
in April 2021 that as a result of the iterative process undertaken by the Ombudsman
and our knowledge of the final recommendations of the report, she was able to advise
that the recommendations had already been implemented because we knew what they
were and wanted to address them immediately. On 4 June 2021 I wrote to the
Ombudsman to confirm that we had implemented the recommendations in the report.
That letter is attached at Annexure MP.87.002. On 29 June 2021 the Ombudsman
sent me a letter dated 29 June 2021 that acknowledges that "the Department has
implemented the recommendations" of the report. That letter is attached at

Annexure MP.87.003.
88
It appears the Commissioner for Children and Young People wrote to you about
the
incident on
2019, but that there was no response until
18 February 2020: see Annexure R: CCYP.0001.0005.1737 at 1818-1820.
(a)

Why was there a delay?

(b)
Did you undertake any further investigations in relation to the additional
concerns raised b y - to the Commissioner for Children and Young People in
her email of 8 October 2019 and subsequent discussions with the Commissioner
including in relation to detainees displaying harmful sexual behaviours?
(c)
The report was provided to the Commissioner for Children and Young People
by Ms Clarke on 19 May 2020: see Annexure R: CCYP.0001.0005.1737 at 1776-1778.
Do you consider the letter fairly summarises the report?
(d)
What supports and interventions were offered to the detainees engaging in the
harmful sexual behaviour?
287. With respect to (a), there were delays in obtaining the information due to the
investigator and other relevant staff being absent over the Christmas and New Year
period. Further delays were experienced after completion of the report due to the
public health emergency resulting from the Covid-19 pandemic.
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288. With respect to (b), no - I considered the SERT report was very thorough and was
encouraged by reports of the implementation of its recommendations.
289. With respect to (c), if this question asks whether the letter from Ms Clarke to the
Commissioner dated 19 May 2020 at CCYP.0001.0005.1777 fairly summarises the
report of the Serious Incident Review that it refers to and encloses - on my reading the
letter does not summarise the report at all, and it does not purport to. The report was
enclosed as it had been specifically requested by the Commissioner. The Commissioner
had not requested a summary of the report but understandably wanted the report itself.
290. With respect to (d), I believe on the basis of what is reported that the residents were
offered support following the incidents and at least one of the residents accepted this
support. The young people were offered the opportunity to access the support of their
families however, none of them wished for their families or guardians to be informed.
My understanding is that this information was sourced from the individual detainee
records held at AYDC, so I believe them to be true.

89
Please see the correspondence with the Commissioner for Children and Young
People listed at paragraph 75 regarding the use of isolation and the unit bound
practice. Please also see the correspondence from the former Commissioner for
Children and Young People, Mark Morrissey, including correspondence with you,
raising concerns in relation to the use of isolation and the unit bound practice:
Annexure X: CCYP.0001.0005.037I (at 0410-0412, 0431, 0426-0428, 0432-0435; 04360438, 0483, 0484-0486, 0487-0490).

(a)
What are your reflections on the concerns raised by the Commissioner for
Children and Young People and former Commissioner for Children and Young People?
Do you consider that these concerns have been addressed? If so, why? If not, why not?
(b)
Do you consider that the representations contained in your correspondence
with the Commissioner for Children and Young People and former Commissioner for
Children and Young People are accurate and complete? Please provide reasons.
(c)
What steps did you take to inform yourself of the relevant matters when
responding to the Commissioner for Children and Young People and former
Commissioner for Children and Young People?
What would your response be to the suggestion that concerns have been raised
(d)
by multiple Commissioners for Children and Young People since at least 2016 in
relation to the use of isolation and the unit bound practice and that the Department's
response was inadequate or did not comply with legislative obligations?
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291. With respect to (a), substantial reform and improvement has taken place with regard
to the use and management of isolation over the past 8 years. Engagement with
advocates such as the Commissioner promotes this process. Decision making in regard
to isolation is set out clearly in the Use of Isolation Procedure and there are clear
mechanisms for review and oversight. Past decisions to implement a blue program or
category are not consistent with agency policy or procedure and should not have
occurred. Such decisions were made on misinterpretations of policy and legislation. My
understanding is that these processes were developed without any expert consultation
by two individuals who are now subject to EDS investigations who had no understanding
of the law or the harmful impact of using isolation on this cohort of traumatised young
people.
292. With respect to (b), yes. The correspondence shows my understanding of the
requirements of the legislation and the significant policy and implementation
improvement that was occurring in late 2016, which is when it was sent.
293.

With respect to (c), a briefing was requested from the Deputy Secretary and I gave
consideration to that briefing.

294. With respect to (d), past decisions to implement unit bound practices and a blue
program or category are not consistent with agency policy or procedure and should
not have occurred. Such decisions were made at AYDC on the basis of
misinterpretations of policy and legislation, of which I was not aware at the time I wrote
the letter in question. They have been corrected, in part thanks to the issue being raised
by successive Commissioners for Children and Young People.
90
Please review the following documents, including correspondence with the
Commissioner for Children and Young People, in relation to the transfer otlilllll
- t o Risdon Prison: Annexure AH: TDCT.0004.0028.0183; TDCT.0004.0028.0222;
TDCT.0004.0028.0186; TDCT.0004.0028.0185; TDCT.0004.0028.0 I 95.

(a)
Did you respond to the Commissioner for Children and Young People's email of
22 March 2022 (TDCT.0004.0028.0185)? If so, please provide this response.
(b)
Please set out your responses to the questions raised in the Commissioner for
Children and Young People's email of 22 March 2022 (TDCT.0004.0028.0 I 85).
(c)
What do you consider is your responsibility to a youth who has been placed in
Risdon Prison?
What is your response to the Commissioner for Children and Young People's
(d)
comment that:
~It is unfortunately an indication of the limitations of our current model, that these
types of behaviours cannot be responded to in an appropriate therapeutic fashion
within a youth-specific environment.'
Do you agree with this statement? If not, why not? What steps have you taken to
address this?
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295. With respect to (a), I responded to the Commissioner for Children and Young People's
email of 22 March 2022, on 26 April 2022. A copy of the email is attached at Annexure
MP.90.00 I.
296. With respect to (b), my responses to the questions raised in the Commissioner for
Children's email of 22 March and contained in my email of 26 April 2922 are set out
below:

I.
How will you communicate your decision t o - including informing him as to whether
he can seek a review of you decision through the Ombudsman?
Given your email of 17 March 2022 noted t h a t - has sought advocacy through
your Office to be transferred back to the AYDC and that you requested I consider his
request, I had formed a view that a~
s advocate your Office would have informed
him of the determination and also of the ability for to seek a review of my
determination through the Ombudsman.

I~ :

2.
What measures are being taken to ensl'rd~ '
the TPS?

's wellbeing while he is detained within

I am advised that ongoing support to ensure - s wellbeing includes visits with his
dedicated Community Youth Justice worker~ dedicated Child Safety Officer in
addition to support provided by the TPS therapeutic services. As you are aware TPS
therapeutic services includes experienced specialist mental health clinicians who are well
qualified to support- to maintain his wellbeing.
As you will also be aware, lockdowns are instigated by TPS in line with the relevant
legislative requirements and occur in response to particular events or circumstances.
As I understand it, outside of periods of lockdown- is able to spend all usual hours
outside of his cell.
In addition to this and in response to your further email of 13 April 2022 and your
discussions with
and Pam Honan, to mitigate risk of harm to self or others
information and support was provided to TPS in relation to trigger points and associated
behaviour management strategies that have assisted to supportlE!IIII during his time
at AYDC. I understand that the full details of the actions to be tfflffl s u p p o r t _
were provided to you in an email from on 13 April 2022.

3.
It is not entirely clear to me how the decision to remanct!§fH to the TPS on his last
two arrests was made. Can you please advise of the process, and whether it involves convening
of a TAP of whether it is your decision based on direct advice from AYDC?
O n - 2 0 2 2 , the Magistrate remandedlE!llllinto custody. Pursuant to section
25(2) of the Youth Justice Act 1997, I formed the opinion that it wasn't practicable to
detain in a detention centre, namely the AYDC.
Transfer Assessment Panels are not convened in relation to s24(2) matters with the
particulars that were provided by the Magistrate in this particular case.
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My decision was made having regard to all the circumstances, including llillll's
behaviour during his last admission to AYDC between
2021;
my responsibilities under s 124( I) of the Youth Justice Act to maintain the security and
management of detention centres and the safe custody and wellbeing of
a n d - ' s preference, at the time, to be remanded in prison. During •
's
month admission to AYDC in 2021, he was involved in 29 incidents including several
detention offences. Most concerningly this included assaults and attempted assaults of
other young people including a .year-old detainee and threats of sexual assault against
other young people.

ifSitainees;

1111

297. With respect to (c), my responsibilities to a young person transferred to the TPS will
depend largely on their status. For example, if the individual is still subject to a Care
and Protection Order then arrangement will have to be made for any therapeutic and
other support services they are receiving to follow them. Generally the issue of
supports are discussed and confirmed as part of the panel process and ongoing dialogue
between the AYDC and TPS. On occasion, young people have expressed a need for
more support and this is arranged in liaison with the TPS.
298. The legal position is that young detainees are not in my custody once they are admitted
to the TPS - they are in the custody of the Director of Prisons. Further, if they are not
subject to a Care and Protection Order then they are not under my care once admitted
to TPS. If they are under a Care and Protection Order I am still their guardian and have
obligations to their well being. Section 60( I) of the CYPF Act states that the Secretary
may do things to support the child.
299. With respect to (d), I agree with the Commissioner's comment and it is a failing of
AYDC that is being taken into account in the design of the new facilities that will replace
AYDC.

91
Please review the following correspondence from
2021 in
relation to a complaint made to the Ombudsman by
to attend school given placement decisions and staff shortages: Annexure Al:
TDCT.0004.0028.023 I;
TDCT.0004.0028.0244;
TDCT.0004.0028.0232;
TDCT.0004.0028.0032.
(a)

What are your reflections on the concerns raised by the Ombudsman?

(b)

What steps have been taken in relation to this issue?

(c)
Have similar issues arisen as a result of the workforce shortages regarding which
a provisional improvement notice was recently issued? If so, what steps have been
taken to address this issue?
300. With respect to (a), the concerns raised by the Ombudsman suggest that AYDC staffing
issues were preventing a detainee from accessing the school face to face - although he
was attending via video conferencing. Thankfully due to the safeguards within our system
(the complaints mechanisms) this issue did not continue for long.
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301. With respect to (b), at that time there were insufficient Youth Workers at AYDC to
support
attending school in person. After a week attending via video
conferencing, complained to the Ombudsman. This brought the matter to the
attention of Centre management who resolved the issue and reflects both the high
functioning relationship with that office and the Department's commitment to
responding to issues raised by the Commissioner.

1iE1i1

302. With respect to (c), additional recruitment has eased the immediate challenges for
AYDC, although recent media reporting has resulted in an identifiable decline in
applicants. I am advised that 79 of 87 applicants for Youth Worker positions at AYDC
withdrew in the 3 days following a recent television feature story on AYDC. This means
that we are currently recruiting from a very small pool, whilst seeking people with
greater skills and qualifications.

92
Please review the following correspondence from August-October 2020 with the
Commissioner for Children and Young People in relation to allegations raised by
Annexure
H:
CCYP.0001.0005.1832
(at
1843);
(at
1856);
CCYP.0001.0005.1832
(at
1837-1838);
CCYP.0001.0005.1832
CCYP. 000 I. 0005.1832 ( at 1836);
(a)
Do you consider that the representations contained in your letters to the
Commissioner for Children and Young People are accurate and complete? Please
provide reasons.
(b)
Why did you not set out details regarding the outcome of the ~investigation of
claims'?
(c)
Did you take any other steps to ensure that robust processes are in place at
Ashley Youth Detention Centre to ensure the safety and wellbeing of children and
young people detained there? If so, what steps did you take?
303. With respect to (a), yes. These letters represent the full detail that we were able to
provide to the Commissioner from the detail provided to her and within
the legal framework we operate within under the State Service Act 2000 and the
Personal Information Protection Act. The minutes of the meeting w i t h - are
provided as Annexure MP.92.00 I.
304. With respect to (b), it is my understanding that to do so would breach the provisions
of the Personal Information Protection Act and avoiding a breach of that Act was the
sole reason I did not provide the Commissioner with details of the outcome of the
investigation of claims.
305. With respect to (c), I discussed these matters at length with Ms Clarke and Ms Honan.
and a senior officer from the
I recall that Ms Mandy Clarke met with
Department of Justice and asked him directly if he had any information that indicated
that children at AYDC at that time were at risk. I was advised that he replied that he
did not.

Coordination with Tasmania Police
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93
In your response to RFS-TAS-052 at paragraphs 84 to 85, you outline the
services provided by Tasmania Police to Ashley Youth Detention Centre. Have there
been or are there any policies, procedures or Memoranda of Understanding (MoU)
that govern the way in which Police and the Ashley Youth Detention Centre share
information or work together when responding to or investigating allegations of child
sexual abuse? If these have changed during the relevant period please identify.
306. There is no policy, procedure or MOU that govern the sharing of information between
AYDC and Police. At a Departmental level, all allegations of child sexual abuse against
current employees including statements made in financial redress claims are immediately
provided to Police and the Registrar Working With Vulnerable People on their receipt
by the agency.
94
Annexure AJ: TDCT.0003.0001.0006 is an MoU between Department of Police
and Public Safety and Department of Health and Human Services (Ashley Youth
Detention Site) (undated) and identifies that Ashley Youth Detention Centre is the lead
agency in events involving detainees, Officials and management within the confines of
Ashley Youth Detention Centre and that Ashley Youth Detention Centre will report to
police where appropriate. In relation to this MOU:
(a)
Is this current policy? If so, when did it come into effect? If not, when was this
policy in operation?
(b)
Does this mean Ashley Youth Detention Centre effectively leads any response
to allegations of child sexual abuse, including allegations of child sexual abuse allegedly
perpetrated by Ashley Youth Detention Centre Officials and allegations of harmful
sexual behaviour allegedly perpetrated by detainees? Is this appropriate?
(c)
Does this policy comply with reporting obligations under the Youth Justice Act
1997 (Tas) and s105A of the Criminal Code?
307. Before answering these questions I will step through my understanding of the relevant
MOUs that are in place.
308. Annexure AJ is an MOU between Tasmania Police and AYDC which appears to have
been created in 2007. While the MOU does state that “Ashley Youth Detention Centre
is the lead agency in events involving detainees, Officials and management within the
confines of Ashley Youth Detention Centre” it also states that:
o “In the event of an offence or crime being committed against a detainee Ashley will
refer the complaint to the Department of Health and Services Care and Protection
Service for assessment and to the Police for investigation”, that “Upon referral to
Police for investigation, an offence report will be raised and the investigation assigned
to an officer who will liaise closely with the Department’s Care and Protection
Service”, and that “Police will keep Ashley and the detainee (complainant) informed
of progress and results of investigation and whether legal proceedings will be
commenced.”
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o “In the event of any offence being committed by Ashley staff, Ashley Management
will report the incident to Police”, that “Police will assess the incident and submit
the appropriate offence report”, and that "The offence report will be assigned for
routine police investigation"
309. The only discretion for AYDC in reporting matters that occur on site relates to
Detention Centre Offences where reporting will be determined by AYDC, and any
offence committed against staff – where the staff member may choose not to report an
offence against them.
310. The 2015 Tasmania Police and CYS (DHHS) MOU was signed February 2015 – this
includes Youth Justice. It provides that “In all mandatory reporting cases, the relevant
officer or worker of one party must inform the other party immediately” and provides
for referrals to Police of “apparent serious breaches of the criminal statutes”
(DOC/20/704). Investigation is covered by the Joint Investigation Protocol – specifies
joint work between Tasmania Police and Child Safety. It does not state any exclusion of
AYDC in this process nor does it provide for AYDC to be the lead agency (COID21/790).
311. The 2021 Department of Communities Tasmania (Children and Family Services) and
Department of Police, Fire and Emergency Management (Tasmania Police) MOU states
that the Act allows for the full exchange of information between CFS and Tasmania
Police. The MOU only applies in full to Child and Family Services but the Children Youth
and Families Practice Manual states that “in the meantime, the principles of
collaboration, information sharing, best interests of the child and sections of the MOU
and Handbook relating to mandatory reporting and reporting offences to Tasmania
Police are relevant/applicable to YOUTH JUSTICE” (COI-D21/255).
312. The 2021 Keeping Children Safe MOU The CHILDREN, YOUTH AND FAMILIES
Practice Manual states that “This MOU only applies to CFS at this stage, arrangements
for YOUTH JUSTICE and FAMILY VIOLENCE COUNSELLING AND SUPPORT
SERVICE will be considered as the second stage and in the meantime, the principles
(collaboration, information sharing, best interests of the child) and sections of the MOU
and Handbook relating to mandatory reporting and reporting offences to Tasmania
Police are relevant/applicable to YOUTH JUSTICE and FAMILY VIOLENCE
COUNSELLING AND SUPPORT SERVICE.” As such it affects information sharing
directly by supporting information sharing between the agencies to promote
collaboration and the best interests of the child.
313. With respect to (a), see paragraph [304] – [308].
314. With respect to (b), while it is ‘agreed’ that Ashley is the lead agency in any situation
involving detainees/staff/management on site, the MoU also states:
o Ashley will contact police in the event it is outside their responsibility.
o For offences or crimes committed against a detainee, Ashley will refer the complaint
to the DHHS Care and Protection Service for assessment and to Police for
investigation.
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315. With respect to (c), I believe that current reporting and information sharing practices
are compliant with section I 05 of the Criminal Code.

95
Does the ~Keeping Children Safe' MoU between the Department (Children and
Family Services) and the Department of Police, Fire and Emergency Management
(Tasmania Police) (Annexure AK: TDCT.0002.0004.0014) impact the way in which the
Department of Communities (including Ashley Youth Detention Centre) shares
information or work with Tasmania Police in relation to allegations about child sexual
abuse of detainees? If so, how?
3 16. Yes, as discussed above this MOU affects information sharing directly by supporting
information sharing between the agencies to promote collaboration and the best
interests of the child.

96
An ~Issues Management Resolution' document approved on I I December 2020
by Ms Clarke and Jonathan Higgins (Annexure AL: TPOL.0002.0003.0262) sets out the
process to be followed regarding information sharing in relation to current Department
employees who are subject to allegations of abuse. Please explain whether and how
this process is or was followed by the Department and Tasmania Police. Why was this
document developed?
3 17. I have not seen this document before and I am regrettably unable to answer these
questions.

In practice, how do Tasmania Police and the Ashley Youth Detention Centre
share information or work together when responding to or investigating allegations of
child sexual abuse?
97

318. I am advised Tasmania Police and AYDC share information and work together when
responding to investigating allegations of child sexual abuse in the manner outlined in
the MOUs I have outlined in Question 94. At a high level my understanding is that this
involves timely communication and liaison between the Northern Operations
Command of Tasmania Police and AYDC management.

98
Do you ever receive requests from Tasmania Police to wait to conduct an
internal investigation and/or take action to suspend an employee pending the outcome
of the police investigation process or pending any other steps being taken by the police?
Please c o n f ~ c h request was made in relation to llEII
o r - If such requests were made, please provide details, including
the dates on which the requests were made. How are risks to detainees minimised in
these circumstances?
319. I have never received a direct request from Tasmania Police. Direct requests may have
been made to the Deputy Secretary or the Executive Director of People and Culture
who coordinate the EDS process.

Do you think the information sharing and coordination between Tasmania
Police and Ashley Youth Detention Centre could be improved? If so, how?
99
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320. I think it has improved substantially over the last 8 years. Elsewhere in this statement I
have previously suggested a legislative enabled joint investigative function or process. I
think such a comprehensive approach, combining information sources and investigative
powers would significantly improve information sharing and our confidence in the
results.

Child Sexual Abuse loint Review Team
I 00
The Commission is aware that Deputy Secretary Mandy Clarke was the
Department of Communities' representative on the Child Sexual Abuse Joint Review
Team (CSAJRT) and that the CSAJRT's Project Review and Closure Report (Annexure
AM: TPOL.I000.0111.0042) sets out that it conducted ~a multiagency review of thirdparty information holdings to look for potential child sexual abuse offenders and bring
them to justice.' Did the work of the CSAJRT:

(a)
Include the review of information about Officials from Ashley Youth Detention
Centre, including those who held a Working with Vulnerable People Check, those who
had been named in the Claims of Abuse in State Care Program and those named in the
National Redress Scheme?
(b)
Identify any Ashley Youth Detention Centre Officials who had been the subject
of police reports or information, child safety reports or information, or any other
relevant reports or information that had not been previously identified?
(c)
involve any improvements to information sharing with Tasmania Police in
relation to Ashley Youth Detention Centre Officials? If so, please outline.
321. This work was carried out between operational leads so I cannot address the specifics
requested. Information is routinely shared between the Department, most often from
our Executive Director of People and Culture, and the Assistant Commissioner
Operations wherever there are allegations made against staff of a potentially criminal
nature or reports are received that indicate that a crime may have been committed.
That is our standing practice.

IOI
Further to paragraph I 00(b), please name any AYDC officials who were
identified and any action that was taken in regards to them.
322. I have not received a report from the multi-agency review. On the basis that the People
and Culture Division and I received no advice from this process regarding staff subject
to allegations of sexual abuse, I assume that any staff identified were already under EDS
processes or no longer employees of the State Service.
I 02
The Project Review and Closure Report states that: ~The historical review
process has not identified circumstances or system failures within Tasmania Police or
[Department of Communities] involving child sexual abuse that have not been, or are
not being, addressed directly by either police or [Department of Communities].'

What circumstances or system failures were identified that relate to Ashley
(a)
Youth Detention Centre?
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(b)
In respect of each finding, how did the CSAJRT satisfy itself that any such
circumstances or system failures had been or were being addressed by either police or
the Department of Communities?
To the extent that it is not addressed in the answers to paragraphs 99 and I 00,
(c)
describe any actions taken in relation to Ashley Youth Detention Centre or its Officials.
323. I am regrettably unable to answer this question as I have no knowledge of what is being
asked.

Harmful sexual behaviours
I 03
Please review the attached email from
Ryan Alysha and
2019 (Annexure AN: DCT.0004.0016.3804):

Ch

er

Patrick
dated 13 November

(a)
Were you aware of a perception amongst detainees that the Franklin Unit was
a place where they would not be protected by Ashley Youth Detention Centre Officials
against the risk of abuse, including sexual abuse or harmful sexual behaviour by
detainees in the Franklin Unit?
(b)
Were you aware that at least one Official had allegedly threatened a detainee
that he would be placed in the Franklin Unit, with the implication being that the
detainees in the Franklin Unit may inflict physical harm upon that detainee?
(c)
Was there at any time to your knowledge a formal or informal practice of
Officials using placement decisions to punish other detainees by proxy?
(d)
In your view, what were the appropriate steps that should have been taken in
response to the matters raised in this email?
324. With respect to (a), no, I have never seen this email prior to the RFS.
325. With respect to (b), no.
326. With respect to (c), no.
327. With respect to (d), at minimum this matter should have been escalated to the Deputy
Secretary for her consideration of what action was appropriate.

104 Please review the minutes from the MDT meeting for lbert
and- d a t e d 14 November 2019 (Annexure AO: DCT.0004.0007.44l9):
(a)
Were you aware that detainees were using stand over tactics on other detainees,
that there were standoffs, assaults and various other detention offences when the
detainees were placed in separate units and that other detainees were reporting feeling
intimidated in the Franklin Unit?
Were you aware of the recommendation of the MDT that lbert
and
Finn
remain in the Franklin Unit and no other detainees should be placed
in the Franklin Unit until a clear plan was in place?
(b)
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(c)
In your view, what were the appropriate steps that should have been taken in
response to the matters raised in these minutes?
328. With respect to (a), I've never been aware of that allegation.
329. With respect to (b), no.
330. With respect to (c), developing the appropriate response is well beyond my expertise,
and the Secretary is never expected to make operational decisions of that kind. I would
take advice from a youth custodial expert in order to respond because they have the
necessary information about how and why the placement decision was made, whether
it should be immediately reversed or whether all available alternatives were worse.

1§§\'\•P

I 05

Please review the attached email f r o m - to
anc'
IE1!IIIII copied to Patrick Ryan
and Alysha dated 9 December 2019
(Annexure V: DCT.0004.0008.124 I) and the MDT minutes for Joseph
dated
20 November 2019 (Annexure AP: DCT.0004.0008.463I):
(a)
Do you agree that the decision to place Joseph
in the Franklin Unit
was contrary to the MDT's view and ought not to have occurred?
In your view, what were the appropriate steps that should have been taken in
(b)
response to the matters raised in this email?
331. With respect to (a), if the MDT minutes of 20 November 2019 reflect their views when
was placed in the Franklin Unit then yes, and it ought not to have occurred
unless there were extenuating circumstances such as there being no other room
available (which I do not believe to be the case). It was against our policies, but our
policies are not laws and exceptions are made to policies in unforeseen circumstances.

fMM•liW

332. I am not able to answer (b) as I am not aware of why the decision was made to move
to the Franklin Unit - against the clear statement by the MDT that this should
not occur.

fJ•Md-14

I 06

-s

Please review the attached email f r o ~ t o Patrick Ryan and copied to
Lester
dated 6 December 2019 as well as Mr Ryan's email forwarding
email to Pamela Honan and
(Annexure AQ: DCT.0004.0008. I 0 19). In
your view, what were the appropriate steps that should have been taken in response
to the matters raised in this email?
333. That is well beyond my expertise save to say that I consider t h a ~ s concerns
should have been given significant weight given her expertise and acted upon unless
there were some reason they could not be. The Secretary is never expected to make
operational decisions about appropriate next steps - I seek expert advice on what good
practice dictates.

Your own conduct
The Commission may find that during the two periods of time in which you have
been the Secretary responsible for Ashley Youth Detention Centre, children detained
I 07
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there have been exposed to sexual abuse and harmful sexual behaviours because of
both the actions of certain individuals and because of a culture within Ashley Youth
Detention Centre which at best acquiesces in, and at worst has encouraged, the
protection of Officials and older detainees at the expense of other detainees.
(a)

What is your response to this potential finding?

(b)
What responsibility do you take, as Secretary, for the continuation of a culture
and/or systems and practices which permitted that sexual abuse and harmful sexual
behaviour to occur?
334. With respect to (a), I accept it is clearly reasonably possible that, at various times during
my periods as Secretary, some children suffered sexual abuse because of the actions of
certain individuals.
335. I also accept the possibility that certain children suffered from exposure to harmful
sexual behaviour. The phrase “exposed to” is broad, encompassing persons assaulted
and extending to witnesses. The phrase “harmful sexual behaviour” is also broad, and
may encompass many types of behaviour.
336. I am still unsure how many children detained at AYDC have been exposed to sexual
abuse and harmful sexual behaviours. I accept that the absence of formal complaints,
police charges and convictions does not prove that abuse did not occur.
337. I do comment that the Commission should base its findings on evidence. Direct
allegations by victims must always be respected and taken seriously. But payments
under the redress scheme are – on their own – an unsafe guide to the number of
victims and quantity of allegations, given the low threshold for eligibility. More
information might come from the ED5 investigations now under way.
338. The existence of any “culture” or “practice” may vary, ebb and flow over time, and be
more or less visible to higher-level officials at different times. I was not aware of “a
culture within Ashley Youth Detention Centre which at best acquiesces in, and at worst
has encouraged, the protection of Officials and older detainees at the expense of other
detainees”. Based on my knowledge, I do not believe a finding should be made that
there was such a culture.
339. Furthermore, to characterise AYDC as “a monster” or as “anti-child” is unhelpful. The
AYDC was staffed and run by people who perform a challenging, stressful and often
thankless task, afflicted by staffing and training deficiencies. Identifying the problem is
very welcome and important, but a constructive approach and moderate language is
appropriate.
340. The policies in place certainly did not acquiesce in or encourage protection of Officials
and older detainees. The policies, if followed properly, provided appropriate guidance
and structure to deal with allegations of sexual abuse or inappropriate sexual behaviour.
To my knowledge, highly dedicated and competent staff tried to put those policies into
practice. The policies contained some inbuilt flaws. The 2007 Solicitor-General’s advice
constituted an obstacle to intervention where indirect evidence of abuse was raised.
Funding and budget limitations constituted obstacles to recruiting and training staff.
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341. The development of good culture is an ongoing mission. During my term as Secretary
I consider that the culture at A YDC has become more child focussed as a result of
reforms that I have introduced after seeking expert advice from Heather Harker in
2015, Noetic in 2016 and the Australian Childhood Foundation at multiple times up to
and including 2020.
342. It is reasonably possible that certain practices emerged which had the effect of sheltering
wrongdoers from scrutiny, review and sanction. These practices are amenable to
discovery by the SERT process.
343. With respect to (b): as noted, I disagree that there was a "culture and/or systems and
practices which permitted that sexual abuse and harmful sexual behaviour to occur".
At its highest, I believe the evidence shows that a specific group of staff within the AYDC
may well have committed a variety of acts. Certain older children clearly did so. These
persons may have developed practices which made it easier for abuse to occur. It is
wrong to refer to "a culture", which suggests that many innocent hard-working
employees were involved.
344. I accept that, among some staff, practices may have evolved which hampered the proper
scrutiny, investigation and possible sanctioning of possible abuse. I was made aware of
certain allegations, as considered earlier in this statement. I was also aware of payments
made under the redress scheme. However, our responses were hedged by legal
requirements. The previous advice of the Solicitor General was that payment under
the redress scheme was an insufficient basis for sanctioning employees.
345. I have the responsibility of the Secretary and am answerable to the Minister for the
functions I am required to perform as an agency head under section 34 of the State
Services Act 2000, including to ensure that the agency is operated as effectively, efficient
and economically as possible. When Secretary, I tried to ensure that the culture at
AYDC has become more child focussed as a result of reforms that I have introduced
after seeking expert advice. However I was not in a position to find increased funding
for extra staff or more training.
346. For information about the incidents from which a "culture" or "practice" could be
inferred, I relied upon reports. At no time did the material available to me demonstrate
the existence of "a culture" as suggested. To the extent that this Commission finds that
there were "systems and practices" in place which - to any extent - enabled abuse to
occur and/or be concealed or protected, I myself certainly did not want to or seek to
minimise these matters. I did not want, nor did I notice, a continuation of these
practices.

I 08
Have you yourself been the subject of any allegations or investigations
arising from the way in which you have carried out your duties and responsibilities with
respect to Ashley Youth Detention Centre? If so please give details.
347. T h ~ e n t was the subject of allegations about its response to complaints made
by and an investigation was undertaken by
into those
allegations
issued a report entitled "Independent Review into Processes
Conducted by the Department of Communities Tasmania in response to the
Complaints made by the Employee known as Alysha".
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348. Subsequent to that report, allegations against me were made to the former Premier by
and Alysha These allegations were "reformulated" into a
(former barrister) at the former Premier's request.
349. Broadly, the allegations in the reformatted complaint were that, in connection with the
investigation of a prior complaint b y - concerning her employment with the
Department, I had:

o

failed to behave honestly and with integrity in the course of State Service
employment;

o

failed to act with care and diligence in the course of State Service employment;

o

failed to p r o v i d e - with respect and without harassment or victimisation in
the course of State Service employment;

o

provided false and misleading information in the course of State Service employment;

o

breached the Code of Conduct in section 9 of the State Service Act whereby my
conduct was inconsistent with several of the State Service Principles in section 7 of
the State Service Act.

350. I denied those allegations previously, and I deny them now.
351. In a report containing his findings-found a number of the original complaints
made to be unreasonable. The balance of the complaints in the revised complaint, he
found, should be dismissed.- also stated that part of referral from the Premier
was to state whether I h a d ~ c k of ability to perform my duties effectively and
efficiently._ found that there is no evidence to suggest that this was the case.
352. - • s report also stated that he had undertaken further inquiry and investigation
and, among other things, considered his discussions w i t h - and - a n d
also a separate, independent report into the Department's processes and response to
original complaint, in making his findings.
and the--eports, one of which was heavily
353. I was provided copies of the redacted before it was provided to me. They are attached as Annexure MP. I 08.00 I
and MP. I 08.002.
354. I am not aware of any other allegations.

Sources of information for this statement
I 09
Have you refreshed your memory for the purposes of this statement by
reviewing any documents or other records or by speaking to any other person (other
than any lawyer assisting you with the statement)? If yes, provide:

(a)

details of each person you spoke to and the matters you discussed; and

(b)
a list of, and attach to your statement a copy of, each document which you
have used to assist you in making this statement, including emails, text messages, policy
documents, incident reports and correspondence.
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355. I have referred to who I have spoken to in the relevant paragraphs and referred to these
documents as annexures in the relevant paragraphs.

Other information
I I O Is there further information you would like to provide to the Commission
regarding Ashley Youth Detention Centre? If yes, provide it here.

356. No.
III
Is there further information you would like to provide to the Commission in
relation to its inquiry? If yes, provide it here.

357. No.

Request for documents
112
Produce a copy of any document referred to in response to any paragraph in
this Notice, including and document which you used to refresh your memory as referred
to in your answer to paragraph I 09.
358. I have referred to these documents as annexures - as identified in the relevant
paragraphs.

